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APPEAL ORDER

Under section 283 of the Insurance Act, R.S.0. 1990, c.1.8, as amended, it isordered that:

1. The appedl is dismissed and the arbitration order, dated November 27, 2002, is confirmed.

2. If the parties cannot agree on gppeal expenses, they may request a determination of thisissue
by writing to the Commission within 30 days of this order, as set out in Rule 79.1 of the
Dispute Resolution Practice Code.

January 8, 2004

David R. Draper Date
Director of Arbitrations
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REASONS FOR DECISION

NATURE OF THE APPEAL

This apped involves the definition of “accident” in the 1996 verson of the SABS — “an incident in
which the use or operation of an automobile directly causes animpairment . . . " It is being released
with three other decisions that consider this definition in different fact Situations? In this case, Lana
Souchuk broke her |eft elbow in afall as she ran to seeif her friends, whose vehicle had been forced off
the road, were injured. The Arbitrator concluded this was an accident. The Insurer, State Farm Mutudl
Automobile Insurance Company (“ State Farm”), gppedls. For reasons set out below, the apped is
dismissed.

Il. BACKGROUND

The arbitration hearing proceeded based on an agreed statement of facts, reproduced below:

. | was one of two vehides traveling in tandem from Windsor to London on
September 2, 2000;

. Vehicle #1 was owned and driven by Russall Chadwick who ismy brother in
law by aformer common law rationship. His brother was a passenger in his
2000 Dodge pick up;

. Russdll was towing my 28 Glendette trailer which was packed with some of my
possessions as | was moving from Windsor to London;

. | was driving my 1979 Chev Impaadirectly behind Russell on the 401. | was
aonein my vehicle which was aso packed with more of my belongings.

. The U-Haul containing my furniture was about one hour behind us and was
being driven by my boyfriend.

! The Satutory Accident Benefits Schedule — Accidents on or after November 1, 1996, Ontario Regulation
403/96, as amended.

2 Liu and Lombard General Insurance Company of Canada, (FSCO P02-00030, January 8, 2004); Swaby and
Allstate Insurance Company of Canada, (FSCO P03-00004, January 8, 2004); and Saad and Federation Insurance
Company of Canada, (FSCO P03-00017, January 8, 2004).
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When my boyfriend arrived at the accident scene the ambulance had dready
taken me to hospital;

The weather was fine, the roads were dry; both vehicles were traveling dong
the 401 in theright lane at gpproximately 100 kph.

The accident happened at about 11:00 am. in the morning;

The accident occurred on the 401 near the Lawrence Side Road,

We had stopped at the two service centers west of Windsor being Tilbury and
West Lorne;

After sopping at the service center at West Lorne we continued aong the 401
towards London;

| maintained a distance behind Russdll’ s pick up of about 4-5 car lengths;

| watched a smdll pick up pass mein the passing lane a normal passing speed.
| could see that as the smdll pick up passed dong side my trailer that the head
of the lone occupant bent down.

| thought the driver was probably bending down to put in a CD or tape but |
found out later that he actudly fell adeep.

As his head went down his pick up truck collided with the Side of my trailer.
The collison occurred near the front two feet of the trailer.

| leaned on my horn to dert my friends and the other driver.

When the smdll pick up collided with the trailer it seemed asif the two vehicles
were stuck together for afew seconds and then the smdl pick up veered to the
left into the median.

Russdll’s pick up truck and my 28’ trailer fishtailed back and forth across both
lanes of the 401 as Russdll was trying to control the vehicles.

The hubcaps were flying off across the 401.

| braked heavily to avoid contact.

Russdl’s pick up and the trailer veered off the 401 to the right onto the grass.
Thetrailer wastipped dightly but not turned over. The door of the trailer was
open and my belongings were fdling out.

| had brought my vehicle to astop in theright lane of the 401. | flung open my
car door and ran out of my vehicle to seeif my friends were injured.

| ran about four feet passed [sic] the hood of my car when | fell on the
roadway and injured my left arm.

| was taken by ambulance to hospital and later found out that | had broken my
left elbow.

On May 31, 2001 the insured applied for benefits.

On June 15, 2001 the insured was sent an Explanation of Benefits Payable
denying benefits on the basis that she had not been involved in an accident.
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The issue before the Arbitrator was whether Ms. Souchuk was involved in an accident, as defined in
the SABS-1996. To decide thisissue, he reviewed the arbitration, apped and court decisons
considering this definition,® and adopted the following approach:

| accept the definition of “direct cause” set out in Black’s Law Dictionary and gpplied in
various arbitration decisons, aswell as by the Court of Apped in Chisholm. Applied to
the present case, the definitionwould meanthat the use or operation of avehide mug have
been the efident cause of an uninterrupted chain of events resulting in Ms. Souchuk’s
injury. | agree with the arbitration decison in Seale to the effect that the phrase “directly
causes’ does not mean that there must be a physical connection between amotor vehicle
and aninsured' sinjuries* While the Legidature has clearly attempted to narrow coverage
by replacing the previous “directly or indirectly...causes’ withthe current “directly causes,”
thereare fill avariety of Stuationsinwhichthe use of acar candirectly giverisetoinjuries
without a person being in contact with the car or any part of the car. | note, aswdll, the
comment in Chisholm to the effect that an “accident” will have occurred as long as one
of the direct causes of the injury wasthe use or operation of an automobile. Particularly
sgnificant is the Court’s comment that evenan intervening act will not reieve aninsurer of
ligbility if the act was a norma incident of the risks of uang a car or if it was part of the
ordinary course of things. This resemblesthe finding in Seal e to the effect that the insured’s
injury was anormal and reasonably foreseeable risk of motoring. (pp. 8-9).

In gpplying the law to the facts of this case, the Arbitrator distinguished it from the assault cases. He
found that the vehicles— both Ms. Souchuk’ s Impaaand Russall Chadwick’ s pick-up truck — were
the central cause of Ms. Souchuk pulling over to the side of the highway, getting out and running toward

her friends. In hisview, Ms. Souchuk’ sinjury arose, not from an externa and unrelated force such asa

8 Mahadan and Co-operators General Insurance Company, (FSCO A00-000489, March 15, 2001); Seale and
Belair Insurance Company Inc., (FSCO A01-000635, January 31, 2002) [later affirmed on appeal]; Shantz and Dominion
of Canada General Insurance Company, (FSCO A01-001147, May 13, 2002); Petrosoniak and Security National
Insurance Company, (FSCO A98-000198, November 2, 1998); Karshe and Non-Marine Underwriters, Mbrs. of Lloyd's,
(FSCO A99-000855, December 15, 2000); Sarkisian and Co-operators General Insurance Company, (FSCO A99-000966,
January 17, 2001); Chisholm v. Liberty Mutual Group, [2002] O.J. No. 3135; Kumar and Coachman Insurance Company,
(FSCO P01-00026, August 9, 2002), application for judicia review filed; and Elensky and Royal & SunAlliance Insurance
Company of Canada, (FSCO P01-00030, August 9, 2002).

4 Seg, aso, the recent arbitration case of Liu and Lombard General Insurance Company of Canada (FSCO A01-

001429, October 4, 2002), in which the arbitrator stated that “the legislation doesn’t say that the vehicle must be the direct
physical cause” and that “had the drafters so intended, they could easily have said so” [emphasisin original].

3
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gunshot or a physica assault, but from afal while running from the one vehicle to the next to determine
if her friends had been hurt in the accident. While her injury was not physicaly connected to the
vehicles, “it was not the result of a new and independent force. It was directly related to, and caused
by, the use and operation of amotor vehicle.” Findly, the Arbitrator consdered the Supreme Court of
Canadadecision in Heredi v. Fenson (2002), 213 D.L.R. (4" 1, cited in Chisholm. He found that
while the immediate cause of Ms. Souchuk’ sinjury was her fal, “the dominant festure or nature of her

clam was the use or operation of an automobile.”

. ANALYSIS

State Farm argues that the Arbitrator erred in hisinterpretation of the “directly caused” requirement in
the definition of “accident.” In its submission, his gpproach blurred the purpose and causation tests,
resulting in an indirect connection being treated as direct. The better gpproach, State Farm argues, isto
congder the true nature of the claim — the Heredi approach. In this case, State Farm contends that
Ms. Souchuk is claiming benefits because she dipped and fell and, therefore, that is the true nature of
the clam.

State Farm' s position is understandable. Impairmentsindirectly caused by the use or operation of an
automohile have been removed from coverage. The current definition of “accident” isclearly a
“narrower or more stringent cauisation requirement,” or even “a significant narrowing.” It is not enough
that thereis a chain of causation between the use or operation of the automobile and the impairment —
the causa connection must be direct.

5 Chisholm, paragraph 11.

6 Saharkhiz v. Underwriters, Members of Lloyd's, England (2000), 46 O.R. (3d) 154, aff’d on appeal, (2000), 49
O.R. (3d) 255.
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While Chisholm provides important guidance on the meaning of “direct,” each case will turn on its
particular facts. | agree with Director’ s Delegate M akepeace that the decisions, including Chisholm,
reflect acommon sense focus on the nature of the risk covered by automobile insurance, and that
various factors are relevant in evauating the connection between the use or operation of the automobile

and the impairment — time, proximity, activity and risk.’

In my opinion, the Arbitrator’ s decision is a reasonable attempt to follow Chisholm, and is generdly
consggtent with the andyssin Seale. On the facts of the case, the Arbitrator found that the use or
operation of the automobiles started the ball rolling. That iswhat caused Ms. Souchuk to leave her
vehicle to cometo the aid of her friendsin the other car — anormd part of operating an automobile on
the highway. Like the “extraction” or “interrupted journey” cases? he conduded thisincident fit within
the definition of “accident.” The true nature of the claim, in his opinion, was the use or operation of the
automobiles, not adip and fal. While | would view this case as close to the line— even closer than

Saad — | am not persuaded the Arbitrator erred in law.

IV.  APPEAL EXPENSES

The parties did not address the question of appea expenses. If they are unable to reach an agreement,

they may request a determination of this issue by writing to the Commission within 30 days of this
order, as set out in Rule 79.1 of the Dispute Resolution Practice Code.

January 8, 2004

David R. Draper Date
Director of Arbitrations

7 Seale and Belair Insurance Company Inc., (FSCO P02-0005, January 28, 2003), at pp. 10 and 27.

8 See Seale, and Greenhalgh v. ING Halifax Insurance Co., [2003] O.J. No. 2740.

5



