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APPEAL ORDER*

Under section 283 of the Insurance Act, R.S.0O. 1990, c.1.8, as amended, it isordered that:

1 The apped is dismissed, and the Arbitrator’ s order, dated April 27, 2001, is confirmed.

2. Coachman shall pay Mr. Kumar's appeal expenses.

August 9, 2002

Nancy Makepeace
Director’s Delegate

*Paragraph 2 was corrected on August 15, 2002, pursuant to Rule 65.5 of the Dispute Resolution
Practice Code and s. 21.1 of the Statutory Powers Procedure Act.
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REASONS FOR DECISION

NATURE OF THE APPEAL

Mr. Kumar appeds from the Arbitrator’ s decison, dated April 27, 2001, that the incident in which he
was injured was not an “accident,” as defined in s. 2(1) of the SABS-1996.! Thisisthe latest in a series
of decisons about the boundaries of the definition of “accident” in the SABS-1996, and the first appeal

decision to consider the gpplication of this provision to an assault on acab driver.

For the following reasons, | agree with the Arbitrator that Mr. Kumar’ s impairments were not directly
caused by use or operation of an automobile. They were caused by his assailant, who struck him on the
right Sde of his head with ahard object. Therefore, the incident was not an “accident” as defined.

Il. THE ARBITRATION DECISION

The parties agreed about most of the facts, which the Arbitrator summarized, in part, asfollows:

1. The Applicant, Mr. Kumar, was injured on November 29, 1998, at
gpproximately 10:30 p.m. The incident occurred while he was operating
ataxicab.

2. Mr. Kumar picked up a mde passenger at a taxi dand at Square One
Paza in Missssauga. The passenger asked him to drive to Mineola
Avenue. After tuming into Mineola Avenue from Highway 10, the
passenger directed Mr. Kumar to turn right at the first street and to stop
the taxicab.

1 The Satutory Accident Benefits Schedule - Accidents on or after November 1, 1996, Regulation 403/96,

as amended by Ontario Regulations 462/96, 505/96, 551/96, 303/98, 114/00 and 482/01.
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3. AsMr. Kumar was stopping the vehicle, the passenger moved from the
rear passenger side of the car to the rear driver's sde of the car and hit
Mr. Kumar on the right sde of the head with a hard object. At the same
time, Mr. Kumar opened his door with hisleft hand to try to get out of the
car. He screamed for help. He was wearing his segtbelt.

4, After hitting Mr. Kumar on the head, the passenger got out of the rear
driver’sside of the car and ran away.

5. The car wasdlill ingear and beganto rall into the ditch on the right side of
the road. The car came to astop upon impact with the ditch. Mr. Kumar
sat dazed and bleeding. After afew minutes, he backed the car out of the
ditch and drove to his gpartment, which he shared with his brother.

6. His brother cdled the police and drove Mr. Kumar in the taxicab to the
emergency department of the Mississauga Hospitd.

7. The police caught the assallant after he robbed another taxi some time
later that evening. He confessed that he needed money and had devised
a plan to rob a taxi. The assadlant told the police that during the first
attempt (the one on Mr. Kumar), he got scared and ran away. He told
police that he used a rock to hit Mr. Kumar. The assailant was charged
and convicted of assault caugng bodily harm, robbery and breach of
probation.

There were two factud disputes a the arbitration hearing. First, Mr. Kumar testified that he lost
consciousness after hitting his head againg the steering whedl when the car went into the ditch. The
Arbitrator relected this evidence, relying on Mr. Kumar’ s contemporaneous statement to the police,
which omitted any reference to hitting his head on the steering whed, and his statement to Coachman’s
adjuster, amonth later, in which he stated, “no part of my body hit the interior of the vehicle as| il
had my seetbelt on. | did not sustain any persond injuries as aresult of going into the ditch.” The
Arbitrator also relied on the hospitd emergency record, which did not include any reference to losing
consciousness. She found that Mr. Kumar “was dazed and disoriented after receiving the blows to the
head and the taxi ralling into the ditch” and that his injuries “were the result of the blows to the head
with arock by the passenger in histaxi.”
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Second, Mr. Kumar submits that the Arbitrator implicitly accepted that he was restrained by his
seetbelt, and he asks me to conclude that in thisway the automobile directly caused hisimpairment by
impeding his escape. Coachman submits | should not consider “the seatbelt argument” because the
Arbitrator heard no evidence on point and did not make afinding. The Arbitrator came to the following
conduson:

The Applicant madethe argument that the seetbelt restrained him from fleeing the attack,
and, therefore, was an aggravating factor in the injury. | accept that the use or operation
of the vehicle includes the use of the seatbdt. | do not find, however, that the use of the
seetbelt directly caused the impairment. The restraint of the seatbelt may have contributed
to the degree of the injury, but, in my view, it was not the efficient, predominate or direct
cause of the impairment.? [italics added]

As| read this passage, the Arbitrator did not find it necessary to decide whether Mr. Kumar’ s seatbelt
contributed to his impairment because she concluded this would not bring the incident within the scope
of the definition of “accident.” It isnot my role, on apped, to make factud findings. In any evert, |

agree with the Arbitrator that it makes no difference to the outcome.

The Arbitrator applied the two-part test set out by the Supreme Court of Canadain Amosv. ICBC.2
She concdluded that Mr. Kumar's commercid use of his taxicab on the night of the incident satisfied the
“purpose’ test because it “can be characterized as an ordinary use or operation of the automobile.”
Consdering the “chain of causation” test, she compared Mr. Kumar's case to the “accident” cases
under the present and previous versions of the SABS. She concluded thet the test was not satisfied in
this case. As| read the decision, the most important considerations were (i) that Mr. Kumar did not
suffer any injuries gpart from the injuries he suffered in the assault, and (ii) that the assault was part of an
attempted robbery, not a dispute about the fare. She concluded:

2 Arbitration decision, p.13.

3 [1995] S.C.J. No. 74, 127 D.C.R. (4™ 618.
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Although there is a connection between the fact that Mr. Kumar was driving a taxicab,
which has acommerciad component, and anattempt at a robbery, in my view, the vehicle
provided an opportunity for a robbery, but the use or operation of the vehicle was
peripherd or incidentd to the assault. In other words, the taxicab was the location of the
attempted robbery which left Mr. Kumar injured, not the cause of hisinjuries.

| found that there was no injury caused by an impact with the automobile or asaresult of
the taxicab ralinginto the ditch. Asnoted inKarshe,* while it may not be necessary to find
that the Applicant came into direct contact with a vehide to bring the case within the
definition of “accident” under the 1996 Schedule, there must be adirect link between the
circumstance that caused the injury and the use of the automobile; it must be the “ efficient,
predominate, or direct cause of hisimparment.” In this case, | conclude that the efficient,
predominate or direct cause of the imparment was the impact of the rock used by the
assallant to hit Mr. Kumar’s head and hand.

Asarealt, | find that Mr. Kumar was not injured as aresult of an “accident” as defined
in subsection 2(1) of the 1996 Schedule.®

. THE PARTIES’ POSITIONS

Mr. Kumar does not alege any error in the Arbitrator’s findings of fact.? The only issue on apped is
whether the Arhbitrator erred in her analyss and application of the definition of “accident” in s. 2(1) of
the SABS-1996.

Mr. Kumar submits that the use or operation of an automobile “directly caused or materidly
contributed” to hisimpairmentsin five ways: (i) he picked up a person purporting to be a fare-paying
passenger while operating the taxicab as a taxicab; (i) the person’s intention was to rob him because,

as ataxicab driver, Mr. Kumar was an easy target; (iii) the assault commenced while the taxicab wasin

4 Karshe and Non-Marine Underwriters, Members of Lloyd’s, (FSCO A99-000855, December 15, 2000) [footnote
inorigind].

S Arbitration decision, pp. 13-14.
6 Under s.283(1) of the Act, appeals are restricted to questions of law.
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motion; (iv) while being assaulted, Mr. Kumar opened the driver’ s door, but was unable to escape
because the car was in motion, he could not use his hand to put the vehicle in park, and he was
restrained by his seatbdlt; and (v) the taxicab was not merely the Site of the assault, but was being used

as an automobile and taxicab a thetime.

Mr. Kumar submits that the Arbitrator erred in requiring use or operation of the automobile to be the
“efficient, predominate [Sc] or direct cause of . . . impairment.” He argues that the SABS-1996 test —
“directly causes an impairment” —is not that narrow. He submits that the correct test, consastent with
the remedia character of the regulation, isthe materia contribution test that was reaffirmed by the
Supreme Court of Canadain Athey v. Leonati’ and has been applied in numerous Commission
decisons. Herelies on severd Commission decisons that he views as having taken a broader approach
to the definition of “accident” in the SABS-1996.8 He dso rdlies on the minority of decisions under the
SABS-1990 and SABS-1994 that favoured assaullted drivers®

IV.  ANALYSIS AND CONCLUSION

A. The Definition of “Accident”

Subsection 2(1) of the SABS-1996 defines “accident” asfollows
2(1) Inthis Regulation,

7 (1996), 140 D.L.R. (4™ 235 (S.C.C.)

8 Petrosoniak and Security National Insurance Company, (FSCO A98-000198, November 2, 1998); Sarkisian
and Co-operators General Insurance Company, (FSCO A99-000966, January 17, 2001); and Mahadan and Co-operators
General Insurance Company, (FSCO A00-000489, March 15, 2001).

® Mander and Wellington Insurance Company, (OIC A-002057, September 24, 1993), confd on appea (OIC P-
002057, December 30, 1997); Overley and Co-operators General Insurance Company, (OIC A-015623, April 3, 1996), revd
on appeal (OIC P96-00043, March 20, 1997); Lenti and Zurich Insurance Company, (OIC A97-001694, June 19, 1998), revd
on appeal, (FSCO P98-00030, December 18, 1998); application for judicia review dismissed, the Divisional Court noting
that the decision “is both reasonable and correct”; Assaf and Commercial Union Assurance Company, (FSCO A97-
001404, December 23, 1998); and Wubbie and Non-Marine Underwriters, Member of Lloyd's, (OIC A96-001436, June 13,
1997).
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“accident” means an incident in which the use or operation of an
automobile directly causes an impairment or directly causes damage
to any prescription eyewear, denture, hearing aid, prosthesis or other
medical or dental device. [italics added]

The predecessor regulation defined “accident” differently:

1. In this Regulation,
“accident” means an incident in which, directly or indirectly, the use
or operation of an automobile causes an impairment or causes
damage to any prescription eyewear, denture, hearing aid, prosthesis
or other medical or dental device. [italics added]*

The definitionin s. 2 of the SABS-1990 was subgtantiadly smilar to the SABS-1994 definition:

“accident” means an incident in which the use or operation of an
automobile causes, directly or indirectly, physical, psychological or
mental injury or causes damage to any prosthesis, denture,
prescription eyewear, hearing aid or other medical or dental device;
[italics added]"

Mr. Kumar concedes that the deletion of the words * or indirectly” from the definition in the SABS-1996
reflects the drafters’ intention to narrow the scope of coverage. The question iswhether heis excluded

as aresult of the change.

B. Amosv. ICBC

A focal point of the casesisthe Supreme Court of Canada decison in Amosv. ICBC. While stopped
at alight, Mr. Amos van was surrounded and attacked by a group of men. Mr. Amos was shot in the
driver’s seat, but managed to lock the doors, and eventually to drive away and escape. He claimed

10" section 1 of the Satutory Accident Benefits Schedule — Accidents on or after January 1, 1994, Ontario

Regulation 776/93 as amended by Ontario Regulation 635/94, 781/94 and 304/98.

11 The Satutory Accident Benefits Schedule — Accidents before January 1, 1994, Ontario Regulation 672/90,

as amended by Ontario Regulations 660/93 and 779/93.
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benefits under the British Columbia statutory accident benefits regulation, which provided coverage for

“injury caused by an accident that arises out of the ownership, use or operation of avehicle”

The British Columbia Supreme Court (Hardinge J.) reviewed the two leading cases interpreting “arisng
out of” coverage language: Sevenson v. Reliance Petroleum Ltd., [1956] S.C.R. 936, and Law,
Union & Rock Insurance Co. v. Moore's Taxi Ltd., [1960] S.C.R. 80. In Stevenson, an employee
of afud ddivery company negligently spilled gasoline while pumping to a customer’s sorage tank,
leading to a seriousfire. The company’s policy provided coverage “for loss or damage ariang from the
ownership, use or operation” of amotor vehicle. The Supreme Court of Canada accepted that the fire
damage arose from use or operation of the truck. Justice Rand set out what cameto be cdled “the
purpose tet” in the following passage:

The expression, “useor operation” would or should, inmy opinion, convey to one reading
it dl accidents resulting fromthe ordinary and well-known activities to which automobiles
areput, dl accidents which the common judgment in ordinary language would attributeto
the utilization of an automobile as a means of different forms of accommodation or
savice?

Law, Union & Rock Insurance was the genesis of “the chain of causation test.” In that case,

the insured taxi company had a contract to trangport mentally handicapped children to and from schoal.
One of the children was hit by atruck when crossing the street. The generd liability insurer argued that
the company’ s automobile insurer was liable. However, the Supreme Court of Canada concluded that
the injury arose from the driver’ s breach of his contractua duty to drop children off on the same side of
the street as their homes. Justice Ritchie, speaking for the Court, discussed the phrase, “arising out of:”

The meaning to be attached to the words “aising out of” as they occur in the exclusion
hereinquestionhas, of course, been the subject of muchdiscussoninthis case. Adamson
C.J.M. has sad that “The words are clear and must bear their own meaning. They refer
totheimmediate or proximate cause.” On the other hand, the gppellant contends that the
words have awider connotation and should be construed as meaning “origingting from,
incident to or having connection with the use of the vehide€’, but that even if they bear the

12 (1956), 5D.L.R. (2d) 673, at pp. 676-7.
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more restricted meaning the circumstances of the present case are suchthat the composite
negligence of the taxi driveris not severable and that the proximate cause of the accident
can, therefore, be said to have been the use and operation of the vehide instopping on the
wrong Sde of the dtreet. It is sufficient to say that the words “dlams arisng out of . . . the
ownership, use or operation . . . of any motor vehide’ asused in thisexcluson can only
be congtrued as referring to daims based upon circumstances in which it is possible to
trace a continuous chan of causation unbroken by the interposition of a new act of
negligence and dretching between the negligent use and operation of amotor vehicle on
the one hand and the injuries sustained by the claimant on the other.*3

After areview of Canadian and U.S. authorities, Hardinge J. concluded that the purpose test and the
chain of causation test must both be satisfied, and that “mere presence in avehicle when injuries are
sustained is not sufficient.” He did not accept that Mr. Amos' assailants were attempting to hijack the
van, or that the van itself contributed to hisinjuries. He concluded that “even if anything more than a
minima connection between the ownership, use or operation of avehicle and accidentd injuriesis
sufficient to establish the required nexus, mere presence in a vehicle when injuries are sustained is not
aufficient.” Asthe van was merely the Site of the attack, the required causal connection was not
stisfied.

The British Columbia Court of Apped found no error in the judgement at first instance, concluding that
there must be “more than a*but for’, *fortuitous’, or ‘incidenta’ relationship . . . between the
ownership, use or operation of avehicle and the accident resulting in injury,” and therefore “it is not
sufficient that the accident happens while the injured party is using or operating the vehicle.™*®

This decison was reversed on apped to the Supreme Court of Canada, with Justice Mgor writing for
aunanimous Court. Although the case arose in the context of British Columbia s statutory accident
benefits scheme, Mgor J. held that private insurance principles favouring broad interpretation of

13 [1960] S.CR. 80

14 11993] B.C.J. No. 251, at p. 7.

15 (1994), 113 D.L.R. (4™) 269.
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coverage provisions applied. Asiswell known, Mgor J. adopted a two-part coverage test that
combined the two leading andyses:

1 The purpose test: Did the accident result from the ordinary and well-known
activities to which automobiles are put?

2. The chain of causation test: Is there some nexus or causa rdationship (not
necessarily a direct or proximate causa relationship) between the appdlant’s
injuries and the ownership, use or operation of his vehicle, or is the connection
between the injuries and the ownership, use or operaion of the vehicle merely
incidenta or fortuitous?

Magor J. easly concluded that the gppellant satisfied the first part of the test because he was driving his
van down a dreet, which isan “ordinary and well-known” activity to which automobiles are put. The
focus of the judgement was on the causation test. Mgor J. set out a number of principles:

@ “...itisclear that adirect or proximate causal connectionisnot required between
the injuries suffered and the ownership, use or operation of avehicle. The phrase
“aidng out of” is broader than “caused by”, and must be interpreted in a more
liberal manner.”[para. 21]

(i) “Such proof is hdpful in establishing the necessary nexus or causd link, but it
should not be mandatory for an injured plaintiff to establishan assallant’ sintent. It
is dways open to the courts to draw reasonable inferences regarding causation
from the facts.” [para 21-22]

(i) “Negligenceor fault inthe use or operation of amotor vehide does not need to be
the cause of the injury. The ligbility for the injury may arise from a tortious act
other than the negligent use of a motor vehicle” [para. 23]

(iv)  *...amotor vehicle need not be the ingrument of the injury to satisfy the causa
connection requirement.” [para 24]

Mgor J. podited the assailants' intent as the nexus between the vehicle and Mr. Amos' injuries:

Wasthe attack inthis case merely arandom shooting, or did it arise out of the ownership,
use or operation of the appellant’s vehicle? While the gppdlant’s van may have been
sngled out by his assailants on a random basis, the shooting appears to have been the
direct reault of the assailants failed attempt to gain entry to the appelant’ svan. It is not
important whether the shooting was accidentdl or deliberate while entry to the vehide was

-10 -
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being attempted. It isimportant that the shooting was not randombut a shooting that arose
out of the gppellant’s ownership, use and operation of hisvehicle. [para. 25]

Reasoning by andogy, the Court recognized the difficulty of the line-drawing exercise:

If the appellant had not been shat, but had lost control of his car while trying to get away
from his assalants, the injuries suffered as a result of a subsequent car crash would surdly
be covered by the respondent. Smilarly, if the appelant had suffered injuriesas aresult of
being intentiondly hit by those same assailants using a car instead of a gun, the respondent
would not deny coverage. | do not think the ingant case can be digtinguished from the
foregoing hypothetica examples. Generdly spesking, where the use or operation of a
motor vehicle in some manner contributes to or adds to the injury, the plaintiff is entitled
to coverage. [para.26]

Amos v. |CBC remains the leading Canadian case defining the scope of motor vehicle insurance
coverage. The Commission’s decisons reflect different views about its gpplication to “accident” cases
under the SABS. The “arises out of” language consdered in Amos is Smilar to the language used in the
“right to sug’ provisions of the Insurance Act,® but differs from the “ causes’ and “caused by” language
of the SABS. The Supreme Court of Canada reaffirmed in Amos thet, “[t]he phrase, “arising out of” is
broader than “caused by.” However, an interpretation that the restriction on the right to sue is broader
than accident benefit coverage runs counter to the notion of an “exchange of rights,” whereby accident
victims accept a restricted right to sue in exchange for expanded accident benefits.)” Reconciling the
language of the Act and the SABS has, therefore, been an important issue in many of the Commission’s
“accident” cases. A number of Commission decisons held that the language of the “accident” definition
of the SABS must be read together with the right to sue provisions of the Act, or that the broader
language of the Act prevails where the SABS would otherwise restrict access to benefits® The Ontario

16 The phrase, “arising directly or indirectly from the use or operation . . . of an automobile’ is found in s. 266,
which applies to accidents covered by the SABS1990, s. 267.1 with respect to accidents covered by the SABS1994,
and ss. 267.5-267.11, for accidents covered by the SABS1996. Section 268, which deems the SABS to be part of every
motor vehicle liability policy, uses no causation language.

17 Meyer v. Bright, (1993), 15 O.R. (3d) 129 (Ont.C.A.), leave to appeal to S.C.C. dismissed without reasons,
March 31, 1994, [1993] S.C.C.A. 540; Hernandez v. Jevco Insurance Company, [1992] O.J. No. 2648 (Ont.Gen.Div.).

18 Hanlon and Guarantee Company of North America, (OIC A-011977, October 30, 1995). Although the
decision was confirmed on appeal, (OIC P95-00003, March 18, 1997), Director's Delegate Draper relied on the different
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Court of Apped rejected thisview in Alchimowicz v. Continental Insurance Co. of Canada.’® Inthe

words of the court;

In Amosv. Insurance Corp. of British Columbia (1995), 31 C.C.L.l. (2d) 1 (S.C.C)),
Major J.,, spesking for the court, found that the phrase “arising out of” is broader than
“caused by”, and must be interpreted in amore libera manner.

However, the phrase “arising out of” does not appear in s.268 [the section that

provides that motor vehicle liability policies shdl provide accident benefits “ subject to
the terms, conditions, provisons, exclusons and limits set out in that Schedule.”] or in
the regulation and these are the sole sources of liability for no-fault benefits. We were
shown opinions of arbitrators who have held that the language of s. 266 [the right to sue
provison relating to SABS-1990 accidents] and s.268 can be merged and that the more
restricted language of the schedule can be ignored. In our view, they are wrong. The
legidation, for whatever reasons, st one test for exclusion of actions and explicitly left
the determination of no-fault benefits to be determined by regulation in the schedule. If
thereisadifference, and thereisin the words, it is authorized.

On that analysis, the gppdlant is left with one arm of the argument; that is, that “indirect”
is broader than “direct.” With thiswe agree.

This ruling was gpplied in subsequent Commission decisons. However, in Vijeyekumar v. Sate

Farm,? the Court of Appeal stated that Amos agpplies to the definition of “accident” in the SABS-1994:

The wording of the British Columbialegidation under which Amos was decided differs
dightly from the wording used in Ontario’s Schedule. The British Columbia Satute
provides for the payment of benefits ‘in respect of death or injury caused by an
accident that arises out of the ownership, use or operation of avehicle’; the definition of
accident in the Schedule spesks of “an incident, in which directly or indirectly the use or
operation of an automobile causes an impairment”. Nonetheless, the two provisions are

wording of the SABS holding that “‘[clause’ has an instrumental aspect that is lacking here” Overley and Co-operators
General Insurance Company, (OIC A-015623, April 3, 1996), reversed on appeal (OIC P96-00043, March 20, 1997); Lynam
and Formosa Mutual Insurance Company, (OIC A-010990, January 18, 1996). But contra: Ekunah and Smcoe & Erie
General Insurance Company, (OIC A-007550, March 23, 1995), confirmed on appeal, (OIC P-007550, April 22, 1996).

19 11996] 0.J. No. 2989.

20 (1999), 44 O.R. (3d) 545 (Ont.C.A.), affg [1998] O.J. No. 426 (Ont.Gen.Div.), leave to appeal to the Supreme
Court of Canada denied [1999] S.C.C.A. No. 438; reaffirmed in Saharkhiz v. Underwriters, Members of Lloyd's, [2000]
0.J. No. 1760 (C.A.), confg [1999] O.J. No. 3816 (Ont.S.C.J.).

-12 -
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enough dike that the Amos test may be gpplied to the definition of accident under the
Schedule.

Although the Commission decisions conddering the narrower definition of “accident” in the SABS-1996
have continued to apply the two-part test set out in Amos, the weight of authority is thet deletion of the
words, “or indirectly,” makes the broad “some connection” test adopted in that case ingpplicable.

C. The SABS-1990 and SABS-1994 Cases

Although a substantial minority of decisions go the other way,?* Commission adjudicators have
generdly found that assaults do not fal within the definitions of “accident” in the SABS-1990 or SABS
1994. The Commission’s gppedl decisions have been consistent on point, gpart from one early
decision.?? The leading cases were decided before the decision of the Supreme Court of Canadain
Amos, and before the Court of Appea stated that Amos gppliesto the “directly or indirectly” definition
of “accident.”

Thefact Stuations fal into three main categories: attacks on cab drivers over afare dispute or in the
course of arobbery, “road rage’ incidents initiated by driving disputes, and gpparently random attacks
unrelated to the use or operation of the vehicle. Although some attention is paid to the * purpose” tes,
particularly in cases where the attack occurs outside the vehicle or after the vehicle is stopped, the
primary focusisthe “chain of causation” test. The Commission cases consstently state that while the
notion of indirect causation broadens coverage beyond proximate causg, it is not sufficient that the
attack occurred in or near the vehicle; the vehicle must be more than merely the situs (location) of the

21 See note 9, above.

22 Mander and Wellington Insurance Company, (OIC P-002057, December 30, 1997) confg (OIC A-002057,

September 24, 1993). The prevailing appellate view is set out in Ekunah and Smcoe & Erie General Insurance
Company, (OIC P-007550, April 22, 1996); Hanlon and Guarantee General Insurance Company, (OIC P95-00003, March
18, 1997); Overley and Co-operators General Insurance Company, (OIC P96-00043, March 20, 1997); Lenti and Zurich
Insurance Company, (FSCO P98-00030, December 18, 1998); and Kohli and State Farm Mutual Automobile Insurance
Company, (FSCO P99-00035, March 28, 2000).
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attack. The prevailing view isthat the assailant’s crimind act breaks the chain of causation between use
or operation of the vehicle and the injuries suffered by the insured person. Commission adjudicators
have rgjected the submission that the requisite connection is established where the commercid use of
the vehicle provided the motivation or opportunity for the attack. For example, the Arbitrator in the
decison below relied on the following statement by Arbitrator Draper in Ekunah and Simcoe & Erie
General, adecision that pre-dated Amos:

At mogt, it might be found that the assallant was attracted to Mr. Ekunah because taxidrivers
are easy targets who are likdy to carry cash. | do not believe, however, that automobile
insurance isintended to insure againg the risks of carrying cash.[p. 13]

The Commission’s gpproach was not sgnificantly atered by the decision of the Supreme Court of
Canadain Amos, in part because of Jugtice Mgjor’ s statement that “arises out of” is broader than
“caused by.” Like the Court of Apped in Alchimowicz, most Commission adjudicators took thisto
mean that the very broad “ some connection” test is not applicable to decisons under the “accident”
definition of the SABS. Exactly where the line is drawn has attracted much discusson.

The first decison to consder Amos was Hanlon and Guarantee, which was dso the Commisson’s
first “road rage’ case.® The dispute began when the two drivers jockeyed for position in the passing
lane, and ended at the Sde of the road, when the other driver struck Mr. Hanlon with his cell phone.

The other driver pleaded guilty to a charge of common assaullt.

Applying the two-part Amos test, Arbitrator Renahan found that Mr. Hanlon did not meet the purpose
test because at the time of the injury, both drivers had stopped and exited their vehicles, time had
passed and a number of deliberate acts had taken place. Nor did he meet the chain of causation test,
because “[t]he chain of causation between the use of the vehicles and the injury was severed by new
and independent acts which occurred after the vehicles had stopped.” [p. 13]

23 Hanlon and Guarantee Company of North America, (OIC A-011977, October 30, 1995), confirmed on appeal,

(OIC P95-00003, March 18, 1997).
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Arbitrator Bayefsky came to a different conclusion in Overley and Co-operators.* Mr. Overley’s
female companion struck another vehicle while attempting to back out of a parking spot at atavern.
When she l€ft her vehicle to ingpect the damage, she was assaullted by the driver of the vehicle she had
hit. Mr. Overley remained in the car. The other driver then assaulted him where he s, pulled him out of

the vehicle and continued the attack. He was later convicted of assault.

Arbitrator Bayefsky held that neither the purpose test nor the chain of causation test required the
vehicleto bein operation a the time of the incident. He distinguished Hanlon, where “[t]ime had
passed and a number of deliberate acts had taken place between the last use and operation of the
vehidles and the injury.”> He found that Mr. Overley satisfied the purpose test because sitting in the car
after the collison is “an ordinary and well-known activity to which automobiles are put” and this activity
continued until the assailant pulled him from the vehicle. He dso concluded that the assault followed
amog immediately after the collison, and was motivated by it, therefore “the connection between the
injuries suffered . . . and the use of the automobile was not random, incidenta or fortuitous; nor was the
vehide the mere situs of an attack unrelated to the use or operation of the car.” [p.16] He was not

persuaded that the assailant’ s actions were an intervening cause:

What makes an act ‘new and independent’ in determining whether the chain of
causation has been broken is not whether it is human or crimind in nature, but whether
it issufficiently connected to the use of operation of the vehicle in question. [p.18]

Arbitrator Bayefsky concluded that the incident satisfied the “some connection” test set out in Amos.

A series of Commission gpped decisonsin the late ' 90s adopted a relatively narrow interpretation of
the “accident” definition.

24 Overley and Co-operators General Insurance Company, (OIC A-015623, April 3, 1996), reversed on appeal

(OIC P96-00043, March 20, 1997). This was the first to consider the “accident” definition in the SABS-1994. No one has
suggested that the amendment was other than formal.

25 Overley, at p. 13, quoting Hanlon, at p. 11.
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In April 1996, Ekunah and Smcoe & Erie was confirmed on apped.?® Director’ s Delegate Naylor
did not find it necessary to decide whether the “accident” definition in the SABS mandates a broader or
narrower test than laid down in Amos because, in any event, Amos required that “there must be some
causa connection between the injury and the use or operation of the vehicle”

The language of the Schedul e requiresacausal connection between the injury and the use
or operation of the vehicle, dthough it need not be a direct cause. The cause may be
indirect; the vehide need not be the indrument of injury. However, it isnot enough to show
that an automobile was merely the location of the injury, that the victim or perpetrator were
occupying it at the time of the injury, or that an automobile wasinvolved in some periphera
or incidental way. The use or operation of the vehicle must have caused the injury,
whether directly or indirectly.[p. 10]

The appe lant challenged the arbitrator’ s finding that robbery was not established as the motive for Mr.
Ekunah’s murder. However, Delegate Naylor sated that if anything, the evidence suggested robbery

was not the motive;®” the robbery theory was mere conjecture.

In March 1997, Director’ s Delegate Draper confirmed the arbitration decison in Hanlon and
Guarantee, and reversed Overley and Co-operators. In Hanlon he considered the gpplication of

Amos to the “accident” definition in the SABS:

The Supreme Court makes it clear that “arisng from” is broader than “caused by.”
Proximate cause is not required to meet the “arisng from” test, nor must the injuriesarise
from the negligent use or operation of the automobile. The liability for the injury can arise
fromactortious act other thanthe negligent use of amotor vehicle. However, there dill must
be “some nexus or causa relaionship” (the Court’ s restatement of the chain of causation
test). Althoughthe Schedul euses* causes, directly or indirectly,” rather than“aisngfrom,”
the retention of the causation test in the second part of the Amos test makes the analysis
relevant to this apped.

My review of the Amos decision was helped by the andysis of Mr. Justice Macdonald in
Royal Insurance Co. of Canada v. Guardian Insurance Co. of Canada (1995), 26
O.R. (3d) 290. | agree with his view that the Supreme Court’ s assessment of the factua

26 (0IC P-007550, April 22, 1996), at p.10, confirming (OIC A-007550, March 23, 1995).

27 “There is no evidence that any money was taken; cash and valuables were found on the deceased's person
and money was left in the vehicle.” [p.13]
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gtuationin Amos is criticd to the result. While the trid judge found no evidence that Mr.
Amos assallants were attempting to hijack his van, the Supreme Court stated that “it is
aways open to the courts to draw reasonable inferences regarding causation from the
facts”

Instead of viewing Mr. Amoas as the unlucky victim of a random robbery, the Court
focussed on the relaionship between his continuing use of the van to resst his assailants
and thefiring of thegun. ... AsMr. Justice Macdonad describes the facts cited by the
Supreme Court, “the assallants' effortsto gain entry to the vehide and the gppellant’ s[Mr.
Amog| efforts to keep the vehicle moving amounted to a contest for control.”

It wasout of this contest for control of the van that the gun was fired. Whether it wasfired
intentionaly or accidentaly, the Supreme Court held that it was an accident from Mr.
Amos perspective. The Court concluded that this accident (the gun being fired) arose out
of the ownership, use or operation of the van and caused Mr. Amos ' injuries. Inaddition,
the Court found no “intervening act, independent of the ownership, use or operation of the
vehicle which broke the chain of causation.”

| agree with Mr. Justice Macdondd' s andysis and description of the crux of the Amos
decison:

Inmy respectful opinion, the Supreme Court’ s statement that “the shooting
appears to have been the direct result of the assallant’ sfaled attempt to
gain entry to the gppelant’s van” was a determination that the gunman’s
firing of the shot was the “accident” for coverage purposes, the “direct
result” was compliance withthe phrase “aigng out of” and “the assailants
failed atempt to gain entry to the appdlant’s van” was compliance with
the “ownership, use or operation of the vehicl€’ criterionof the coverage.
[at pp.6-7, footnotes omitted]

Delegate Draper stated, “[t]he andysisin Amos is broad, but not without limits” [p.8] Reviewing the

cases, including the cases referred to in Amos, he concluded,

the courts have consistently looked for some connection between the ongoing use of the
vehide and the event causing the injury, or for some involvement of the vehicle in the
person’ sinjuries. Where the use of the vehicle has ended and it does not contribute to the
person’ sinjuries, the courts have not found the necessary connection. Itis not clear tome,
therefore, that Mr. Hanlon meets the Amos test. [footnotes omitted]
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Turning to the “chain of causation” test, Delegate Draper dismissed Mr. Hanlon's submission that the
addition of “indirectly” mandates broader coverage than in Amos:

| am unable to read the phrase, “ causes, directly or indirectly,” that broadly. In my view,
the phrase demands a causal rdaionship between the incident involving the use or
operation of an automobile and the person’sinjuries, a narrower focus than an accident
aidgng from the ownership, use or operation of a vehicle. Although the addition of
“indirectly” may take the analys's beyond proximate cause, acausd rdaionship till must
be found.

Delegate Draper adopted the andysis of Director’s Delegate Naylor in Vineski and Federation

I nsurance Company of Canada.® He described the facts of that case;

InVineski, Jonathan Vineski was riding his bike when he heard the sound of acar starting.
Helooked to hisright to see where the car was and rode into a pothole. The front whedl
of his bike twisted, sngpping the bolts and causing him to fall to the road. Theissue was
whether he was entitled to accident benefits under the Schedule. Director’s Delegate
Naylor uphdld the arbitrator’s decison that thiswas an “accident” within the meaning of
the Schedule; it was anincident in which the use or operation of anautomobile caused his
injuries, directly or indirectly.

Delegate Naylor concluded that:

“causes, directly or indirectly” takes us somewhat beyond a strict analys's of the doctrine
of proximate cause . . . . It dlows for consderation of a more remote causal link.
However, the link cannot be so remote as to deprive the word “causes’ of meaning. As
| stated inEkunah and Smcoe & Erie General Insurance Company, (April 22, 1996,
OIC P-003550), it is not enough to show that an automobile was merely the location of
theinjury, that the injured person was occupying it a the time or that an automobile was
involved in some peripherd or incidental way. The use or operation of an automobile must
have caused the injuries, whether directly or indirectly. To determinethis, . . . therole of
the automobile in the whole scenario must be considered.

28 (OIC P96-000034, October 18, 1996), application for judicia review dismissed. The Divisional Court stated
that in deciding whether the decision was patently unreasonable, “it must be remembered that we are considering ‘no
fault’ insurance where negligence is not an issue. While this may represent the extreme limit of protection, neither the
conclusion of the arbitrator nor that of the Director's Delegate is patently unreasonable.” Unreported decision, dated
October 23, 1997, Court File No. 674/96.
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Delegate Draper agreed with the insurer that Hanlon and Vineski were digtinguisheble:

Jonathan Vineski reacted ingtantly to the use or operation of the automobile, triggering the
incident in which he was injured. As pointed out by the arbitrator in this case, the use or
operation of any automobile ceased well before the time of Mr. Hanlon' sinjury, and both
Mr. Hanlon and Mr. Daly performed a number of ddliberate acts resulting in the assault.
[pp.14-15]

Delegate Draper concluded:

In Mr. Hanlon's case, the only role played by the use or operation of anautomobile was
to create an atmosphere of hogtility between him and Mr. Ddy. Thiswas not astuation
where someone lashed out as an immediate reaction to the driving incident. Mr. Hanlon
and Mr. Ddy both took a number of intentiond actions for whichthey bear respongbility.
Whileitispossible to say that the driving incident provoked or motivated the assault, | am
not persuaded that there is a causal relationship, evenanindirect one, between the use or
operation of an automobile and Mr. Hanlon'sinjuries.

“Causeg’ has an ingrumental aspect that is lacking here. The incident involving the use or
operation of an automobile ended with no one being injured. No further consequences
were inevitable or linked to any ongoing use or operation of an automobile. Sometime
later, in alocation removed from the “incident,” there was a verba confrontationbetween
the two men outside their vehicles. At that point, Mr. Daly attacked Mr. Hanlon. No
automobile was the target of the attack, was used in the attack or contributed to Mr.
Hanlon'sinjuries. | concludethat, likein Al chimowi cz, the connection between the use or
operation of the automohile and the injury is not sufficient to be covered by automaobile
insurance. [p.16]

Deegate Draper gpplied the same andlyssto Overley and Co-operators. He conceded that the facts
differed from the factsin Hanlon:

Thetime betweenthe collisonand the assault is considerably shorter and fewer ddliberate
actstook place intheinterim. UnlikeMr. Hanlon, Mr. Overley played a passive role and
was dill gtting in Ms. Bartholomew’ svehide whenhe was first assaulted. The question is
whether these differences are sufficient to lead to a different result. [p.6]

He concluded they were not:
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Thisisnot a case where the victim was assaulted because he resisted the assailant’ sefforts
to gain access to or take control of the vehicle. Nor isit acase where the vehide wasused
inthe assault or contributed to the injuries. After M's. Bartholomew parked her car, turned
it off and went to ingpect the damage to the other vehicle, Mr. Grandbois assaulted her.
He then assaulted Mr.Overley. Absent some continuing contribution of the vehicle, |
conclude that the causal connection, even an indirect causal connection, was broken by
Mr. Grandbois intervening actions. Mr. Overley’ s recourse is to sue for damages, which
he has done, or apply to the Crimina Injuries Compensation Board. [footnotes omitted]

Arbitrator Blackman adopted a different view in Assaf and Commercial Union, another road rage
case. Herelied on Delegate Naylor’s statement, in Vineski, that “* causes, directly or indirectly’ takes
us somewhat beyond a dtrict analysis of the doctrine of proximate cause” and “alows for consideration
of amore remote causd link. . . . the role of the automobile in the whole scenario must be considered.”
Arbitrator Blackman found, in Mr. Assaf’s case, that “use (or misuse) of the vehicles” wasintegrd to
the sequence of events, “from the first encounter on the QEW to the impairment being sustained, ‘an
incident,” as required under the Schedule.” In his view, the SABS-1994 did not require that use or
operation of the vehicle continue &t the time of the injury.

Thefactsin Lenti and Zurich were more unusud.?® Mr. Lenti wasinjured by an explosion that
occurred while he sat in the driver’s seat of his vehicle, just as he was about to turn the key inthe
ignition. Based on the police investigation, Arbitrator Leitch found that someone had planted a bomb
undernegth the car and detonated it from aremote location. Mr. Lenti was injured by shrgpnel from the
car and the bomb. The arbitrator also found that Mr. Lenti was the intended victim of the attack; it was
not random. Applying Amos, he found that Stting in the car with the intention of moving it was a
necessary part of the vehicle' s operation and an ordinary and well-known use to which vehicles are put.
He aso concluded that the causation test was satisfied because “Mr. Lenti’ s vehicle became part of the
ingrument, not merely the situs of theinjury.”

The decision was overturned on apped.*° Delegate Draper stated:

29 (0I1C A97-001694, June 19, 1998).
30 (FSCO P98-00030, December 18, 1998).
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Thedecisonsin Amos and Alchimowicz also suggest that the type of causal connection
required for coverage should be assessed inlight of the purpose of accident benefits. While
the induson of “indirectly” means that the connection need not be proximate, there il
must be a causal connection betweenthe injuriesand the risks associated withan ordinary
and well-known use or operation of an automobile. For example, an insurer could not
successfully argue that someone injured as a result of driving into a pothole and losing
control of the vehicleis not entitled to accident benefits because the injurieswere caused
by the negligence of the municipdity, not the use or operation of an automobile. This is
clearly arisk of the use or operation of automohiles, bringingit within the scope of accident
benefits. [p.13]

The Ddegate distinguished the facts from the Stuation where the victim is intentionally struck by an
automobile:

Again, the key isthat an automobile is being driven. Although it isan intentiona act from
the perspective of the lants, the Situationmust be viewed from the perspective of the
victim. Stated differently, being hit by an automobile is a risk that accident benefits are
meant to cover. [p.18]

Again, the case was digtinguishable from Amos in that “[t]here is no suggestion that it was an atack on
the [vehicle] or an attempt to sted it.” [p.17] He concluded:

| acknowledge that the line to be drawn in these cases is difficult and troublesome. If the
assalant had wired the bomb to the ignition or disconnected the brakes, the outcome might
be different. Although it is difficult to digtinguishthese Stuations asamatter of public policy,
the garting point is that someone who isthe victim of an assault is not entitled to accident
benefits smply because the situs of the assault is an automobile. It would also be hard to
explain why someone who is the victim of a bombing gets accident benefits while someone
who is shot does not. [p.20]

In Kohli and Sate Farm,* the arbitrator accepted that Mr. Kohli was attacked as he approached his
vehicle in aparking garage, and that the attacker intended to, and did, sted the vehicle. Although the

31 Kohli and Sate Farm Mutual Automobile Insurance Company, (FSCO A98-000146, June 16, 1999), confd
on appeal, (FSCO P99-00035, March 28, 2000).
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main bags for the decison was that the car was not insrumenta in the injury, the arbitrator dso
regjected the argument that the lant’ s use of the car subsequent to the injury brought Mr. Kohli’s
incident within the scope of the definition.

The apped decision in Kohli wasthe first to consider the statement of the Court of Apped, in
Vijeyekumar, that Amos applies to the SABS. Ddegate Draper held that Mr. Kohli’s claim failed
because he did not meet the first part of the Amos test:

Inthiscase, | am not persuaded that the assailant’s intention to steal a car can be used to
saidy the fird part of the Amos test. Assaulting someone to get their car keys is not “an
ordinary and well-known activity to which automobiles are put.” [ p. 6]

In Saharkhiz, the Court of Apped reeffirmed its earlier ruling, in Vijeyekumar, that Amos appliesto
the definition of “accident” in the SABS-1994. When two passengers exited the cab after refusing to pay
the fare, Mr. Saharkhiz pursued them. They argued, and after afew minutes, the passengers attacked
the driver. The mations judge (Lederman J.) held that the incident was an “ accident” as defined in the
SABS-1994. It met the purpose test because the taxi was being driven as ataxi, the driver left his door
open and engine running when he left the cab to discuss the matter with his assailants, and because the
dispute arose out of the commercial relationship between the passenger and driver. The latter factor
was critica to the judge’ s causation analyss. He concluded that the cab was not merely the situs of the
attack. Rather, “[t]he role of the taxi-cab throughout the sequence of eventsis crucid,” and there was
“an unbroken line of causation . . . beginning with the ride in the taxi-cab and ending with the assault.”
[para. 18]

In brief reasons affirming the decision, the Court of Apped agreed that the “the assault was the end

product of the commercial relationship that had been creasted when the ride in the taxi-cab had started”
and that the driver’ sinjuries “were caused, & least indirectly, by the use and operation of the taxi-cab.”
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In my view, the recent decisions of the Court of Apped in Vijeyekumar and Saharkhiz suggest a
broader approach to the “accident” definition in the SABS-1990 and SABS 1994 than that taken in the
Commission’sleading cases. However, the sgnificant amendment of that definition in the SABS-1996
requires adifferent analyss.

D. The SABS-1996 Decisions

Petrosoniak and Security National wasthe first decison to consder the amended definition of
“accident” in the SABS-1996. The insured, acydig, lost control of hisbicycle and fdl onto the
roadway after hitting awet patch on the pavement. Arbitrator Novick concluded that the incident was
an “accident” as defined:

My andyss mugt therefore begin with a consideration of the words used inthe definition,
which mugt beinterpreted inaccordance withther plain meaning, keeping the purpose of
the legidation in mind. Consderation must also be given to the evolution of the definition
of theword “accident” in the Schedule.

Counsd for the Insurer referred to various dictionary definitions of the word “direct.” One
of the definitions provided by the Shorter Oxford EnglishDictionary (volume 1) is“without
intervening agency; immediate” Black’'s Law Dictionary defines “direct” as being
“immediate; proximate; operating by an immediate connection or relation, instead of
operating through a medium.” The definition | find the mogt useful, however, is the
definition of “direct cause” found in Black’s Law Dictionary. It is defined as “the active,
efficient cause that setsin motiona train of eventswhich brings about a result without
the intervention of any force started and working actively from a new and independent
source’ (emphasis mine).

As| undergtand that definition, a series of events can be the direct cause of anincident, as
long asthereisno intervening agency or act. Consequently, if anunbroken chain of events
involving the use or operation of an automobile leadsto aninjury, theinjury canbe said to
have been directly “caused by” the incident. In the ingtant case, the Applicant wasinjured
asadirect result of coming into contact with awet patch of pavement. | have found that
the flud onthe pavement was released by a motor vehicle. While the fact that the flud fell
onto the roadway, as opposed to faling directly onto Mr. Petrosoniak, may congtitute an
intermedi ate step inthe process whichultimately led to hisinjuries, it does not, inmy view,
condtitute an intervening act or a force “working actively from a new and independent
source” asreferred to in the definition cited above.
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The Insurer conceded that the amended definition does not go as far as to require an
applicant to come into direct contact witha vehicle. Counsal submitted, however, thet the
deletion of the word “indirectly” from the definition requires that there be a direct link
between the circumstance that causes the injury and the incident. | agree with that
satement. Asthe sole cause of the Applicant’ sinjuriesin this case was the existence of the
oily substance on the pavement, inmy view, the direct causal requirement or link has been
met and the incident described therefore fals within the definition of “accident” set out in
section 2.%2

The next decison was Karshe and Lloyd's. Mr. Karshe, a cab driver, was assaulted by two
passengers after leaving the vehicle. They had proffered a$100 bill in payment for the fare. He refused
it, fearing it might be counterfeit, and pursued them into a building, where they assaulted him. One of the
passengers robbed the cab while Mr. Karshe remained outside. There was no evidence whether the
cab was ill running or the door remained open.

Rdying on Saharkhiz, Arbitrator Blackman found that using an automobile as ataxicab is*an ordinary
and wdll-known activity to which automobiles are put,” and that the assault “was both the end product
of acommercid relationship resulting from the use of the automobile as ataxi cab, and the means of
obtaining access to an automobile being used as ataxi-cab.” Accordingly, Mr. Karshe stisfied the
“purpose test.”

However, the arbitrator found that the Amos causation test, which requires only some relationship
between the injury and the vehicle, did not gpply to the amended “accident” definition. After reviewing
the case-law, he applied the definition of “direct cause” adopted by Arbitrator Novick in Petrosoniak:

It canbe said that the use or operationof Mr. Karshe' staxi-cab provided the opportunity,
the mative, the amaosphere of hodtility and/or the emotiond impetus for atrain of events
culminating in an injury being sustained and was, therefore, a predisposing, secondary or
indirect cause of Mr. Karshe simpairment. However, with thelegidative narrowing of the
scope of coverage, that is not sufficient. | find that Mr. Karshe's injuries were only
sustained upon the intervention of a force starting and working actively from anew and
independent source other than an automobile, namely brass knuckles being applied by

32 (FSCO A98-000198, November 2, 1998), at p.7.
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passenger #1 againd the left side of Mr. Karshe's face. In the redity of Mr. Karshe's
case, the use or operation of histaxi-cab was not the efficient, predominate or direct cause
of hisimpairment.>

To the same effect is Sarkisian and Co-operators, in which Arbitrator Sampliner found that the

insured, who was shot while performing maintenance on his vehicle, was not killed in an “accident:”

... the car did not play adirect instrumental role in the chain of events leading to Mr.
Sarkisgan's death. Mr. Sarkisan’s replacement of windshield fluid put him &t the Site of
his car, but his vehicle played no role in his degth or in any force giving rise to his degth.
Even if | were to accept that theft was the motive here, the direct and intervening
insrument or cause of Mr. Sarkisian’s desth was the gunshot.*

Arhbitrator Miller adopted the same approach in Mahadan and Co-operators General Insurance
Company. After unloading some bags of groceries from his trunk and closing the trunk, Mr. Mahadan
fdl when hisfoot became stuck in a groove in the pavement. He broke his left leg. The arbitrator found
that the crack in the pavement that caused Mr. Mahadan’ s fal was “anew and independent source”
that had nothing to do with the use and operation of amotor vehicle, but was related to congtruction on
the parking lot.®

Elensky and Royal & SunAlliance Insurance Company of Canada concerned along-haul trucker
who was assaulted while returning to the truck after leaving it to ask directions3® Arbitrator Novick
accepted Mr. Elensky’ s testimony that he had |eft the engine running, that he was trying to get into the
cab to escape the assault when he was shot, and that he was robbed and goods were stolen from the
truck. She did not accept that the assailants intended to stedl the truck. In concluding that Mr.

33 Karshe and Non-Marine Underwriters, Members of Lloyd’s, (FSCO A99-000855, December 15, 2000), at pp.
15-16.

34 (FSCO A99-000966, January 17, 2001), at pp.4-5.
35 (FSCO A00-000489, March 15, 2001). The decision was released after the arbitration hearing in this matter.

36 (FSCO A00-000720, May 31, 2001), confirmed, (FSCO P01-00030, August 9, 2002 ), released concurrently with
the instant decision.
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Elensky’ sinjuries were not sustained in an “accident,” she considered that he had no commercia
relationship with his assailants, that the attack was not directly linked to his use of the vehicle, and that
the attack did not occur while he was in the truck. She concluded that Mr. Elensky’ s injuries came from
anew and independent source that broke the chain of causation.

Arbitrator Novick’s statement of the causation test in Petrosoniak was a so adopted by Justice
Chapnik in Chisolmv. Liberty Mutual Group, a case that involved adrive-by shooting.*” She stated
that “use or operation of the vehicle must directly cause the impairment.”*® Rejecting the plaintiff’s
submission that it was only because he was trapped in his car that he was shot, she Stated,
“[n]evertheless, in this case, there was not an unbroken chain of events.”*®

In Waters and Royal & SunAlliance Insurance Company of Canada, Arbitrator Novick summarized

the cases by saying,

At thispoint, | think it isfair to say that crimind assaults suchasthe shootingin [Chisolm]
and the vicious assault againg the driver of atruck in Elensky, conditute intervening and
independent acts that break the chain of events or causation.*

Mr. Waters died of a heart attack while driving, and his car then collided with a pole or planter.
Arbitrator Novick accepted the Coroner’s opinion that the heart attack resulted from a pre-existing

condition, and was not driving-related. She concluded,

As gated in the Petrosoniak decison, a series of events can be the direct cause of an
incident, aslong as there is no intervening force or act. In this case, however, | find that
Mr. Waters' heart attack represented the intervention of a force that emanated from ‘a
new and independent source.’*

37 12001] 0.J. No. 3294 (Ont.S.C.J.), appeal pending.

38 para 14.
39 para 16.
40

Page 4.

41 (FSCO A00-001143, October 18, 2001), at p.7.
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Arbitrator Novick aso reaffirmed the principle, stated by Director’ s Delegate Naylor in Ekunah and
Smcoe & Erie General Insurance Company, that “it is not enough to show that an automobile was
merdly the location of the injury, that the victim or perpetrator were occupying it a the time of the
injury, or that an automobile was involved in some peripherd way. The use or operation of the vehicle
must have caused theinjury . . . "%

The only gppellate decision to consider the definition of “accident” in the SABS-1996 is Correia and
TTC Insurance Company Limited. Although there was no question Ms. Correlawas injured in an
“accident,” she clamed benefits in relation to separate injuries she sustained in the course of treatment.
Director’s Delegate Naylor’ s discussion of “proximate causg’ is helpful:

Inthe context of privateinsurance policies, direct causelanguage Sgnas proximeate cause.
Indeed, thereis plenty of authority for the propogition that “direct cause’ and * proximate
cause” areinterchangegble. If the insured peril isthe originating factor, the test of proximity
iswhether the losswas a direct result of that peril. Thetest for directnessiswhether there
hasbeen a new intervening cause. Used in this sense, direct cause speaksto the quality of
the reaionship between the use or operation of the automobile and the injury, not smply
to thelr closenessin time.

Arbitrators addressing whether an accident has occurred have adopted the definition of
“direct causg’ in Black’s Law Dictionary:

The active eficient causethat setsinmotionatrain of events which brings
about a result without the intervention of any force started and working
actively from a new and independent source.

While the test gpplied involves a“moving” causetype of andyds, it has not been equated
with “lidbility focused” proximate cause in which the interposition of a new act of
negligence necessarily bresks the “chain of causation” between the automobile's
involvement and the injury. In other words, if someoneis hurtinacar crashttributable to
substandard highway maintenance, ther injuriesnonethel ess are considered to be directly
caused by the vehicle' s use or operation.

42 (01C P-007550, April 22, 1996), at p.10.
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Under the principles of proximate cause, absent explicit language in apalicy, if injury or
deathresultsfromtreatment necessitated by an accident, providing there is no intervening
cause, the accident remainsthe direct or proximate cause. Direct cause does not meanthe
only cause or the most immediate cause.®

Ultimately, Delegate Naylor accepted that Ms. Correid s trestment did not give rise to an intervening

cause such as to break the chain of causation.

E. Conclusion

In summary, the SABS-1996 authorities are consigtent in sating that the Amos test, which requires
some causa nexus but not necessarily adirect or proximate cause, does not gpply to the amended
definition of “accident.” Arbitrator Novick’s view that adirect causeis “the active, efficient cause that
setsin motion atrain of events which brings about a result without the intervention of any force Sarted
and working actively from a new and independent source”** has received broad acceptance. Mr.

Kumar’' s submissions do not persuade me to depart from this andysis.

The deletion of the words “or indirectly” from the “accident” definition is an important congderation in
my anayss. Legidative evolution can provide strong evidence of legidative intent, dthough it must be
used cautioudly because some amendments are intended to confirm the law, not to change it.* Inthis
case, it would be difficult to argue that the legidature intended only aforma change because of the
many decisons that relied on the presence of the words “or indirectly” in the SABS 1990 and SABS

43 (FSCO P00-000061, July 16, 2001), at pp. 10-11, footnotes omitted.

44 petrosoniak at p. 7, Karsheaat p. 14.

45 | considered the role of legislative evolution as an aid to statutory interpretation in Shearstone and York
Fire & Casualty Insurance Company and McDonald and Guarantee Company of North America, (FSCO P01-00013,

January 8, 2002) and (FSCO P01-00047, July 5, 2002), respectively.
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1994 definitions to extend coverage beyond proximate cause. | think the assault cases were very likely

the primary focus of this amendment.

Mr. Kumar attempted to distinguish his case from Karshe, on which the Arbitrator relied, because Mr.
Kumar was dill driving his cab at the time of the assault, and the assault occurred insde the cab.
Moreover, the assault was committed by a passenger, and Mr. Kumar’s use of the vehicle as ataxicab
provided the opportunity and motive for the atack. This distinguishes the case from Ekunah and
Sarkisian, where the evidence did not establish the reason for the attacks. For these reasons, | agree
with the Arbitrator that Mr. Kumar was operating the vehicle a the time of the assault, and therefore
satisfies the purpose test.

However, that is not enough. He must show that * use or operation of an automobile directly causes an
impairment.” The Arbitrator did not accept that Mr. Kumar hit his head on the steering whed or
sugtained any other injury when the car went into the ditch. She found that his only injuries “were the
result of the blows to the head with arock.” There was no evidence that Mr. Kumar’s attacker
attempted to seize control of the vehicle, hijack it or stedl it. There was no evidence that Mr. Kumar's
attempt to escagpe the vehicle caused him additiona injuries. Even if the seatbelt impeded his escape,
there is no evidence the delay caused an impairment. The vehicle played no direct role in Mr. Kumar's
imparments

Mr. Kumar submits that under the “moving cause’ test adopted in Petrosoniak and Correia, “[d]irect
cause does not mean the only cause or the most immediate cause.” However, in both those cases, it
was Use or operation of an automobile that set in motion the chain of events resulting in injury. As
counsel for Coachman stated, these cases asked when the bal stops ralling; theissuein thiscaseis
whether it starts.

Reying on Athey v. Leonati, Mr. Kumar submits that use or operation of the vehicle directly caused
hisimpairment because it made more than aminimal (de minimis) contribution. Theissuein Athey v.
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Leonati was gpportionment of liability and damages between mulltiple tortious and non-tortious causes.
These questions do not arise in Mr. Kumar’ s case because the Arbitrator found that hisinjuries arose
entirely from the assault. It ssemsto me that what Mr. Kumar isredlly arguing isa“but for” test: the
assault would not have happened if he had not been driving his cab that day. But that approach has
been rgjected as over-broad in the pre- SABS-1996 cases. It fallsfar short of “directly causes.”

Judges and Commission adjudicators have commented on the difficult line-drawing exercise involved in
sketching the outlines of “accident.” In this case, Mr. Kumar would clearly not be entitled to accident
benefitsif he were atacked while waking home one night. Just as clearly, he would be entitled if his car
ran into the ditch and he banged his head on some part of the car without the involvement of any
attacker. In Assaf and Commercial Union, Arbitrator Blackman began his analyss of the law by
recognizing the pladticity of the term:

For Mr. Assaf to be entitled to benefits under the Schedule, he must have sustained an
impairment as aresult of an accident. Justice Holmes has described “accident” as:

a chameeonic term, taking on different hues and shades of meaning in
different circumstances, context and classes of cases. . . Itis

indeed a term “susceptible of being given such scope that one would
hardly venture to define its boundaries”*

He returned to the point in Karshe, quoting from the leading “proximate causs” case, Leyland
Shipping Company Limited v. Norwich Union Fire Insurance Society, Limited:

Causes are spoken of as if they were as digtinct from one another as beadsin arow or
links in a chain, but - if this metaphysica topic hasto be referred to - it is not wholly so.
The chain of causationisahandy expression, but the figureisinadequate. Causation is not
achan, but a net. At each point influences, forces, events, precedent and simultaneous,
meet; and the radiation fromeach point extendsinfinitdy. At the point where these various
influences mest it is for the judgment as upon a matter of fact to declare which of the
causes thus joined at the point of effect was the proximate and which was the remote
cause.

46 At p. 5, quoting from White v. Smith, 440 SW.2d 497 (Mo. 1969) at 511.
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... To treat proximate cause asif it wasthe causewhichis proximateintimeis, as| have
sad, out of the question. The cause which istruly proximate is that which is proximate in
effidency. That efficiency may have been preserved dthough other causes may meantime
have sprung up which have yet not destroyed it, or truly impaired it, and it may culminate
in a result of which it ill remains the red efficient cause to which the event can be
ascribed.

... Wherevarious factors or causes are concurrent, and one hasto be selected, the matter
is determined as one of fact, and the choice fdls upon the one to which may bevarioudy
ascribed the qudities of redity, predominance, efficiency.’

In my view, kepticiam is advised when addressing “this metaphysicd topic.” In trying to untangle the
causation net, it istempting to search for the precise formula that describes the boundary of “accident.”
The varying judicid outcomes reflect the difficulty of this exercise

Nor has Amos entirely resolved these questions. Severd post-Amos judicia decisons have held that
automobile insurance coversinjuries caused by assault, but these are cases where the claimant or
plantiff dso suffered injuriesin a motor vehicle accident, gpart from the injuries suffered in the assaullt,
or the automohile played a centra and ongoing role in the commission of the assault, beyond providing
the opportunity and location.”® As| read the cases, they are rdlatively fact-specific. In any event,
Chisolmisthe only assault decison | am aware of to consider the gpplication of Amos to the SABS

1996, and Chapnik J. adopted the anadysis accepted by the Commission’s adjudicators.

47 At p. 14, referring to [1918] H.L. (E.) 350, from the judgement of Lord Shaw of Dunfermline [footnote in

original].

48 Assaults were found to arise out of use or operation of a motor vehicle in Lee v. Bliss, [1995] N.B.J. No. 537
(N.B.Q.B.); Chan v. Insurance Corporation of British Columbia, [1996] B.C.J. No. 17 (B.C.C.A.); Beger v. MacAstocker
Estate (Public Trustee of), [1996] A.J. No. 985 (Alta.Q.B.); and Wilson v. Manitoba Public Insurance Corp., [1998] M.J.
No. 394 (Man.Q.B.); but not in Jenkins (Litigation Guardian of) v. Zurich Insurance Canada, [1997] N.B.J. No. 457
(N.B.C.A)), or Duval v. Alberta Motor Assn. Insurance Co., [2000] A.J. No. 184 (Alta.Q.B.). See also: Wolfe v. Lumbermens
Mutual Casualty Co., [2001] O.J. No. 3454 (Ont.Sup.Ct.Jus.).
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“Proximate cause’ is a concept from negligence law, and | am not the first to observe that its
application to insurance casesis problematic, especidly in the context of “no fault” accident benefits*
It has been held that the incident must be viewed from the perspective of the victim, and the intentiona
act of athird party does not preclude coverage if related to use or operation of the vehicle™ Instead,
the issueis the scope of the coverage, as a number of Commission adjudicators have recognized. For
example, the arbitrator in McAllister and Dominion of Canada General Insurance Company
commented on the availability of compensation under the Compensation for Victims of Crime Act.!
In Hanlon and Guarantee, Delegate Draper conceded that driving disputes are not unusud, but
dated, “the casesfal short of establishing that automobile insurance covers situations where the only
involvement of the automobile isto provoke an assaullt.”®? Again, in Ekunah and Smcoe & Erie

General Insurance Company, about the murder of acab driver, the arbitrator stated:

49 See, for example, McMillan v.Thompson (Rural Municipality) (1997), 40 C.C.L.l. (2d) 147 (Man. C.A) leave
to appeal dismissed, [1997] S.C.C.A 355; Meyer v. Saskatchewan Government Insurance, [1999] S.J. No. 525 (Sask Q.B.),
and Derksen v. 539938 Ontario Limited, [2001] S.C.J. No. 27 (S.C.C.) a para. 36, per M gjor J., writing for the Court. Major
J. also drew the distinction between coverage and exclusion clauses. Commission adjudicators have also recognized the
difficulty: for example, Ekunah and Smcoe & Erie General Insurance Company, (OIC A-007550, March 23, 1995), confd
on appeal, (OIC P-007550, April 22, 1996).

S0 Overley and Co-operators General Insurance Company, (OIC A-015623, April 3, 1996), revd on appea (OIC
P96-00043, March 20, 1997); Also: laquone v. Florou, [1981] |.L.R. 1-1367 (Ont. S.C.); Rufiange v. Domino’s Pizza Inc.
(c.0.b. Domino’s Pizza), [1995] O.J. No. 614 (Ont.Gen.Div.); Amosv. ICBC, [1995] 3 S.C.R. 405, 127 D.L.R. (4™ 618 (S.C.C.),
Beger v. MacAstocker Estate (Public Trustee of), [1996] A.J. No. 985 (AltaQ.B.); Wilson v. Manitoba Public Insurance
Corp., [1998] M.J. No. 394 (Man.Q.B.); Vijeyekumar v. Sate Farm Mutual Autombile Insurance Co., [1998] O.J. No. 426
(Ont.Gen.Div.), appeal dismissed, but see Jeffery v. Sawyer, [1993] O.J. No. 2742 (Ont.Gen.Div.), appeal dismissed, [1996]
0.J. No. 139: The defendant deliberately lowered the blades of his snowplough in order to spray the plaintiff, who was
hunting beside the highway. On a threshold motion, Borins J. refused to dismiss the action because it remained unclear
whether s.266 of the Insurance Act applies to intentional torts as wdl as torts of negligence. Amos was decided by the
time the issue got to the Court of Appeal. Brooke J.A., writing for the Court, stated, “[w]e leave for another day the case
where the injury was intended.”

51 (OIC A-000926, December 3, 1992). Section 5 of that Act defines its coverage. It excludes from coverage “an
offence involving the use or operation of a motor vehicle other than assault by means of amotor vehicle.”

52 Atp. 4.
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At mog, it might be found that the assailant was attracted to Mr. Ekunah because
taxidrivers are easy targets who are likely to carry cash. | do not believe, however, that
automobile insurance is intended to insure againg the risks of carrying cash.>

If there is doubt about the propriety of this gpproach in the pre-1996 cases, | agree with Justice
Chapnik that it is clearly warranted by the SABS-1996 amendment:

Evengiventhefactud circumstancesas takenthat the plaintiff’ smotor vehide was stopped
and the bullets were shot at the automobile itself, in my view, the shooting congtituted an
intervening act, independent of the vehicle suse or operationwhichclearly broke the chain
of causation. Moreover, it appearsto methat acrimina assault whichdoes not take place
within the context of the vehicl€ sordinary and well-known use is not arisk thet is sought
to be protected by amotor vehicle liaility policy. The overdl objective of the legidation
is to compensate insured people injured in motor vehicle accidents. This result is not an
absurdity as dleged by counsd for the plaintiff. It reflects the intention of the legidature
evidenced by the legidative anendments>

Congdering the maiter from a common sense point of view, and keeping in mind the legidature' s
decisgon to narrow the scope of coverage, | find that the event that set in motion the chain of causation
leading to Mr. Kumar’ s impairment was an assault, not use or operation of an automobile. | find that
while the taxicab provided the opportunity, location and motivation for the assaullt, it did not directly
cause an impairment. Therefore | find that the Arbitrator did not err in concluding that Mr. Kumar was
not injured in an “accident” as defined in the SABS-1996.

V. EXPENSES

53 At p. 13. See dso Royal Insurance Co. of Canada v. Guardian Insurance Co. of Canada (1995), 26 O.R. (3d)
290 (Ont.Gen.Div.), a& p. 302: “If it was the Supreme Court’s intention to do away with the necessity of a causal
connection, then a servicable and familiar means of gauging premium in relation to risk and of weighing the outcome of
cdaims in order to establish reliable reserve figures has been set aside. | am not certain whether this has been done.”
However, this approach has not received universal approval. For example, see Saharkhiz v. Lloyd’s (1999), 46 O.R. (3d)
154 (Lederman J.), at para. 22, appeal dismissed without reference to this comment (2000), 49 O.R. (3d) 255.

>4 Chisolm at para. 16.
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| decline Coachman’s motion for an order that Mr. Kumar be ordered to pay its appea expenses.
Although the Arbitrator’ s decison is consstent with the weight of the Commission authority, thereis
contrary authority, and the recent Court of Appeal decisionsin Vijeyekumar and Saharkhiz raise
questions about some of the Commission’s earlier decisions. Thisisthe first gppellate decison to
consder the gpplication of the SABS-1996 definition of “accident” to an assault on a cab driver, and
Correia, the first appeal decision about the amended definition, provides some support for Mr.
Kumar’s position. Mr. Kumar raised legitimate issues and conducted his apped expeditioudy. | find

this an appropriate case for the exercise of my discretion to award Mr. Kumar his apped expenses.

August 9, 2002

Nancy Makepeace
Director’s Delegate
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