FSCO A02-000004

BETWEEN:
DEXTER HOWARD
Applicant
and
STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY
Insurer

DECISION ON A PRELIMINARY ISSUE

Before: Joyce Miller

Heard: Jduly 17, 2002, at the offices of the Financid Services
Commission of Ontario in Toronto.

Appearances: Alan J. Davis for Mr. Howard
Eric K. Grossman for State Farm Mutual Automobile Insurance Company

Issues:

The Applicant, Dexter Howard, was injured in a motor vehicle accident on August 13, 1990.

He applied for and received statutory accident benefits from State Farm Mutua Automobile

Insurance Company (“ State Farm”), payable under the Schedule.* State Farm aleges that it terminated
Mr. Howard's weekly income benefits on February 7, 1992 when Mr. Howard returned to work.

On Jduly 27, 2000, Mr. Howard applied for further benefits. State Farm dleges that Mr. Howard had
goplied for arbitration later than two years after the denia of the claim and that he was therefore barred
from proceeding with his clam. The parties were unable to resolve their disputes through mediation,
and Mr. Howard gpplied for arbitration a the Financid Services Commission of Ontario under the
Insurance Act, R.S.O. 1990, c.I.8, as amended.

The Satutory Accident Benefits Schedule — Accidents On or Between June 22, 1990 and December 31,
1993, Regulation 672 of R.R.O. 1990, as amended by Ontario Regulations 660/93 and 779/93.
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The prdiminary issueis.

1. IsMr. Howard precluded from proceeding to arbitration because his application for arbitration
was filed beyond the two-year limitation period set out in subsection 281(5) of the Insurance
Act and subsection 26(1) of the Schedule?

Result:

1. Mr. Howard is not precluded from proceeding to arbitration.

EVIDENCE AND ANALYSIS:

The parties proceeded on the following agreed statement of facts:

Agreed Statement of Facts

1 State Farm provided a policy of automobile insurance to Mr. Nikolaos Traikos.

2. On August 13, 1990, Mr. Traikos lost control of the insured vehicle and struck Mr. Dexter
Howard as a pedestrian.

3. Mr. Howard was taken by ambulance to Sunnybrook Hospital where he was treated for a
fractured femur, which required an open reduction with internd fixation.

4, At thetime of the accident, Mr. Howard maintained two positions of employment. In the first
position, he worked full-time at Becker’s Milk in shipping and receiving. In the second position,
he worked part-time with the Howard Johnson Hotel as banquet personnd.

5. Following the accident, Mr. Howard received phys otherapy treatments and participated in a
return to work program.

6. State Farm paid Mr. Howard weekly benefits in the amount of $194.90 from August 20, 1990
to May 10, 1991, and then $553.60 a week thereafter to January 24, 1992.
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7. In an Application for Additional Accident Benefits dated July 27, 2000, Mr. Howard claimed
Income replacement benefits from January 1992 to current, and ongoing — to be calculated.

8. State Farm responded by referencing an Assessment of Claim by the Insurer dated February 2,
1992, indicating that Mr. Howard had returned to work.

9. The parties agree to the following chronology:
*Date of Loss - August 13, 1990
* Application for Accident Benefits completion - undated

* Application for Accident Benefitsreceived by State Farm - May 28, 1991

* Assessment of Clam by Insurer - February 7, 1992
* Application for Additional Accident Benefits - duly 27, 2000
* Assessment of Claim by Insurer - August 16, 2000
* Application for Mediation - March 2001
*Report of Mediator - May 2, 2001
* Application for Arbitration - November 8, 2001
(Date received by FSCO)

In addition, Mr. Howard testified that when he returned to work in January 1992 he never received
State Farm’ s notice of Assessment of Claim by Insurer dated February 7, 1992. Nor was he told that
payments by the Insurer would stop. He stated that his previous lawyers handled his claim and that
State Farm sent his weekly income benefit cheques to his lawyer’s office. His lawyer then passed
cheques on to him. He stated after he returned to work he never asked his lawyers why his cheques
had stopped coming. He stated that he assumed that his benefits from the Insurer would stop when he
returned to work. He had no reason to spesk to hislawyers abot it.

Mr. Howard testified that he changed jobsin September 1995 for a more sedentary job. Mr. Howard
dtated that he worked at his sedentary job until August 1996 and has not worked since then.
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Mr. Howard testified that he called his previous lavyer sometime in 1995 and wastold his case
“was open.” He stated that he changed lawyersin 1997 but he did not know the status of his accident
bendfits a that time.

Submissions

1. State Farm’s Submissions

State Farm submits that Mr. Howard' s weekly income benefits were terminated on February 7, 1992.
State Farm submits that the refusal in the Assessment of Claim which states “Final payment based upon
my conversation with Francis, she hasinformed me that you returned to work” is clear and unequivoca
notice that Mr. Howard' s benefits were being terminated. State Farm submits that Mr. Howard is not
credible when he testified that he had no knowledge that State Farm had terminated his weekly

income benefits. In any case, State Farm submits that no distinction should be made between whether
Mr. Howard or his previous lawyer had received the notice of Assessment of Claim by Insurer.
Succinctly, State Farm submits that notice of termination of benefits to Mr. Howard' s lawyers was

notice to Mr. Howard.

State Farm further submits that even though, pursuant to section 16(1) of the Schedule, Mr. Howard is
alowed to return to work during the first two years following his accident for any period of time without
affecting his benefits, heis dill out of time. In support of this submisson State Farm relies on the

following two cases. Shirani and Wellington? and Toteda and Zurich.?

2 shirani and Welli ngton Insurance Company (OIC A96-000114, January 7, 1997)

3 Toteda and Zurich Insurance Company (FSCO A00-000246, April 17, 2001)
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In Shirani, the applicant sent the insurer a note from his doctor dated May 11, 1992 which stated that
he was able to return to work at the end of May or start of June. The insurer responded by letter of
June 3, 1992 enclosing his“find cheque’ and noting that the gpplicant had been cleared by his family
physician to return to work at the beginning of June. At the hearing, the gpplicant testified that he
received the |etter and the cheque and that he knew that his benefits were terminated because the

doctor had cleared him to return to work. In his decison, Arbitrator Evans made the following findings:

It is not clear to me that section 16 suspends the limitation period set out in the earlier
part of subsection 26. In fact, it may be that sections 16 and the latter part of 26(1)
could work to impose alimitation period in certain circumstances in the absence of an
outright refusal to pay benefits. Suppose the person had returned to work part-time and
then stopped working, claming the injuries from the accident prevent him or her from
working at dl. The insurer continues to pay benefits, but at areduced leve, claming the
person could work part-time. Benefits never cease, o the limitation set out in the first
part of subsection 26(1) would never commence, but the second phrase of subsection
26(1) would impose upon the person atime limit of two years from that refusal to pay
further benefitsto seek aresumption of the full benefits.

In any event, as | read section 16, both subsections 16(1) and 16(2) only apply to

“a person recelving a benefit under thisPart.” Surely, if aperson hasreceived an
insurer’ s notice of termination of benefits, that person is no longer a person receiving a
weekly benefit. Therefore, the requirements of subsections 16(1) and (2) are not met
— or, inthe phrasing of subsection 26(1), the return to work after the termination of
benefitsis not “ as permitted by section 16.” Consequently, the only relevant limitation
period is that as set out in subsection 281(5) of the Act and in thefirgt part of
subsection 26(1) of the Schedule: the dlaim must be brought within two years of the
insurer’ s refusd to pay further benefits.

As more than two years passed after Mr. Shirani received the notice of refusa before
he applied for arbitration, heis precluded from proceeding with the arbitration hearing.
[emphasisin origind]
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In Toteda, the gpplicant applied for arbitration in February 2000, more than two years after his benefits
were terminated in June 1997, asserting that his Stuation fell within the exceptionsto this rule st out in
subsection 72(1) of the Schedule.* Specificaly, he assarted that he engaged in employment permitted
by section 14 of the Schedule® when he returned to work for various periods in 1997 and 1998 and as
aresult he was entitled to request that his benefits be reinstated. In support of this view he relied on the
apped decision in Wright® in which Director’s Delegate Draper found that the right of an applicant who

returns to work within two years after an accident to assert alater clam is “preserved when he or she

attempts to return to work.”

In her decison Arbitrator Novick held that:

In my view, the Wright decision referred to above does not assist Mr. Toteda.

That case dedlt with the question of whether subsection 14(1) or 14(2) of the
Schedule should be gpplied to Mrs. Wright' s request for further benefits. In finding
that subsection 14(1) applies to cases in which an insured person returnsto or
begins work within 104 weeks after the accident, Director’s Delegate Draper Sated:

In my view, what subsection 14(1) preservesisthe insured person’s
right to assert aclaim for IRBs based on an accident-related disability.
If he or shereturnsto work at an early date, as obliged to do if
possible, the insurer cannot assume that entitlement has ended or
require a new agpplication if faced with a subsequent clam. The
insured person isentitled to go back to theinsurer and ask that
hisor her IRBsbereinstated. The longer the return to work, the
more difficult it islikely to be to establish the claim, but section 14
preserves the right to assert it. [emphasisin original]

4 Subsection 72(1) issimilar to subsection 26(1) of the subsequent Bill 164 Schedule - Ontario Regulation
776/93, as amended, the Satutory Accident Benefits Schedule - Accidents after December 31, 1993 and before
November 1, 1996.

5 Section 14 is similar to section 16 of the subsequent Bill 164 Schedule - Ontario Regulation 776/93, as
amended, the Satutory Accident Benefits Schedule - Accidents after December 31, 1993 and before November 1,
1996.

Sl state Insurance Company of Canada and Wright (FSCO P98-00051, January 18, 1999)
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Mr. Toteda dleges that he was unable to work as of May 1, 1999. His gpplication for
arbitration was not filed until February 28, 2000, some ten months later. He did not
“go back to the insurer and ask that his... IRBs be reingtated,” as set out in the above
excerpt. | was not advised of what, if anything, was communicated between the
Applicant and Zurich during that period. While | agree with the above statement that
section 14 preserves an insured person’ s right to claim continued benefits if he or she
returns to work on atemporary bass, the insured person is still obliged to request that
the benefits be reingtated in atimely manner. In the absence of such arequest or
corresponding “refusd to pay further benefits’ as contemplated in subsection 72(1) of
the Schedule, | find that Mr. Toteda s precluded from proceeding with his clam for
income replacement benefits.

State Farm submits Mr. Howard received a proper notice of termination and that based on the
reasoning in Shirani and Toteda, even though Mr. Howard returned to work within two years of the
accident, heis precluded from proceeding to arbitration with his clam for weekly income benefits.
Accordingly, State Farm submits Mr. Howard is barred from claiming further weekly income benefits.

2. Mr. Howard’s Submissions

Mr. Howard submits that, in its Assessment of Claim dated February 2, 1992, State Farm did not
terminate his benefits and therefore the limitation period does not apply. Mr. Howard pointed out the
following satements in the Assessment Claim which supports his position. The form dates.

The insurer has reviewed your application for no-fault benefits and has assessed your
clam below. Wheretheinsurer hasdenied a benefit claim entirely or in part,
thisisa noticeto you of denial of a claim. [emphasis added]

The form then gives the Insurer four items to choose from regarding the status of an Applicant’'sclam
for weekly income benefits. These are: Not Applicable, Clam Accepted in Entirety, Portion of Claim
Denied and Entire Clam Denied.
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In the Assessment of Claim form that Mr. Howard was sent, the phrase Claim Accepted in Entirety
is checked off. Mr. Howard submits therefore that the Assessment of Claim on itsface is not arefusa
of benefits.

Mr. Howard submits that the case law is clear S notice of refusd must be in writing to the insured and it
must be clear and unequivocal. Mr. Howard submits there is no evidence that he received the notice of
Assessment of Claim. Even if he was found to have received the notice, he submits that the form is not
aclear and unequivocd refusd of benefits. Mr. Howard submits that the applicable Assessment of
Claim form in which his benefits were refused is the one that was sent to him on August 16, 2000.

He submits that since he gpplied for arbitration on November 8, 2001 he was within the two year
limitation period and not barred from proceeding to arbitration.

The Law

Subsection 281(5) of the Insurance Act provides that:

A proceeding in acourt or an arbitration proceeding in respect of Statutory accident
benefits must be commenced within two years after the insurer’ s refusal to pay the
benefit clamed or within such longer period as may be provided in the Satutory
Accident Benefits Schedule.

Subsection 26(1) and (2) of the Schedule provides that:

(1) A mediation proceeding under section 280 of the Insurance Act or an arbitration
or court proceeding under section 281 of the Act in respect of benefits under this
Regulation must be commenced within two years from the insurer's refusd to pay the
amount claimed in the gpplication for statutory accident benefits or, if the person has
attended school or accepted, or returned to, an occupation or employment, as
permitted by section 16, within two years of the insurer's refusal to pay further benefits.

(2) Despite subsection (1), an arbitration or court proceeding under section 281 of
the Insurance Act may be commenced within ninety days after the mediator reports to
the parties under subsection 280 (8) of the Act.
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Subsection 24(8) of the Schedule provides that:

If the insurer refuses to pay an amount clamed in an gpplication for Satutory accident
benfits, the insurer shdl forthwith give written notice to the insured person giving the
reasons for the refusal.

Section 16 of the Schedule which deals with a temporary return to school or work states:

16.(1) Subject to section 15 and subsection (3), a person receiving a benefit under
this Part may attend school or accept, or return to, work a any time during the first two
years following the accident for any period of time without affecting his or her benefits
under this Part if, as aresult of the accident, he or she is unable to continue at school or
in the occupeation or employment.

(2) Subject to section 15 and subsection (3), after the two-year period referred to in
subsection (1), a person receiving a benefit under this Part may attend school or accept,
or return to, an occupation or employment for periods of up to ninety days without
affecting his or her benefits under this Part if he or she, asareault of theinjury, isundble
to continue a schooal or in the occupation or employment.

(3) Theinsurer is not required to pay weekly benefits under section 13 for any week
in which the insured person attends schoal.

Findings

The leading arbitration case regarding terminating benefits and the limitation period is Zeppieri and
Royal Insurance Company of Canada.” In that case, Arbitrator Naylor held that where an insurer
wished to terminate an insured’ s accident benefits the refusa must be “... clear and unequivocd, and
must be communicated to the gpplicant. Section 24(8) of the regulations indicates that the notice must
be in writing, and provide reasons for the refusdl. The onusis on the insurer to establish that an

gpplicant has received proper notice.” | agree with this conclusion.

7Zeppieri and Royal Insurance Company of Canada (OIC A-005237, February 17, 1994), affirmed on appeal
(OIC P-005237, December 22, 1994).
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The onus of proof rests with State Farm to show that Mr. Howard was provided with a clear and
unequivoca refusa of his benefitsin its notice of Assessment of Claim on February 7, 1992. For the
following reasons | find that State Farm has not discharged its burden.

Fird, | agree with State Farm’ s submission that the notice of Assessment of Claim sent to

Mr. Howard' s lawyer regarding the status of Mr. Howard' s weekly income benefitsis avaid notice to
Mr. Howard even if no forma notice was sent to him. This position isin keegping with the conclusons of
Arbitrator Makepeace in Smms and Markel Insurance Company.? In that case, the insurer sent its
notice of Assessment of Claim to the gpplicant’ s lawyer on February 22, 1995 terminating the
gpplicant’ s benefits but did not copy the applicant. The gpplicant argued that the limitation period did
not begin to run from the February date because the insurer did not satisfy the requirement for notice of
termination set out in subsection 24(8) of the Schedule.

Arbitrator Makepeace held that: “At common law, ‘notice to a solicitor about amatter of which it is
part of the solicitor’ s duty to inform himsdlf or hersdlf is actud notice to the dient.” " She went on to
sete

| accept that the statutory accident benefit scheme and the dispute resolution process
were intended to provide insured persons with areatively inexpensive, informal and
accessible system. Arbitration decisions have promoted vaues of transparency and
responsiveness in interpreting subsection 24(8) and other notice provisons. Mr.
Farovitch dso pointed out that it would have cost the Insurer very little to mail the
natice to the Applicant at the same time it was mailed to Mr. Wilson. Thisminimal cost
contrasts sharply with the steep cost to the insured, who may be statute-barred from
arbitration if her lawyer receives the notice but failsto passit on to her. In my view,
insurers should give notice of termination to the insured persondly, aswell asto hisor

her lawyer.

8 (FSCO A97-001825, November 19, 1998), affirmed on appeal (FSCO P99-00002, September 27, 1999)

SCED. (Ont. 3rd), Barristers and Salicitors, para. 160. [Insurer’s counsel] aso relied on: &. John and
Quebec R. Co. v. Bank of British North America and the Hibbard Co. (1921), 67 D.L.R. 650 (S.C.C.); Crossv. Dares
etal., [1933] 2D.L.R. 97 (N.S.S.C.); and Dominion Readers Service Ltd. v. Brant et al. (1982), 41 O.R. (2d) 1 (Ont.
C.A).
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However, these policy consderations do not persuade me that they are required to do
s0 where the insured has retained counsel to conduct al dealings with the insurer on her
behdf. | find nothing in the language of subsaction 24(8) to rebut the presumption
againg changing the common law.1°

In the circumstances of the present case, where Mr. Howard had given full authority to hislawyer to
ded with the Insurer, | find that Arbitrator Makepeace s conclusion is applicable. Specificaly, | find
that the notice of Assessment of Claim dated February 7, 1992 to Mr. Howard' s lawyer was notice to

Mr. Howard.

Although | find that the notice of the Assessment of Claim to Mr. Howard' s lawyer condtitutes notice to
Mr. Howard, | do not find thet it was a clear and unequivoca notice of termination of Mr. Howard's

weekly income benefits.

| do not agree with State Farm'’ s submission that where the Assessment of Claim form states
“find payment” it was a clear and unequivoca notice of termination of Mr. Howard' s weekly income
benefits.

In my view, on the facts of this case, the words “find payment” refersto a specific event, namely, that
Mr. Howard had returned to work and as aresult State Farm was stopping to pay weekly income
benefits. It did not mean that his weekly income benefits were terminated for dl time. State Farm had
the option of checking off ether “Portion of Clam Denied” or “Entire Claim Denied.” Had it checked
off either of these phrases then the satement “Where the insurer has denied a benefit claim entirely or in
part, thisisa notice to you of denial of a claim” would have been notice to Mr. Howard that his
claim was being refused. However, it did not do so. Instead, the phrase “Claim Accepted in
Entirety” was checked off. [emphasis added]

10Driedger on the Construction of Satutes (Third Edition), Ruth Sullivan (Butterworths, 1994),
pp. 298-299.
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If State Farm meant for the words “fina payment” to mean that Mr. Howard' s weekly income benefits
were terminated for dl time, it clearly contradicted itself by checking off the phrase “Claim Accepted in
Entirety.” 1 cannot conclude from this contradiction that the notice of termination of benefits was “ clear

and unequivoca.”

Accordingly, | find that in its Assessment of Claim by Insurer of February 7, 1992, State Farm did not
give Mr. Howard proper natification of itsrefusa to pay his weekly income benefits. Mr. Howard is,
therefore, not barred from proceeding to arbitration.

For the sake of completeness, if | am overturned on this conclusion, | would like to state that | agree
with the conclusonsin the Shirani and Toteda cases put forward in State Farm’s submissions.
Accordingly, on the facts of this case if Mr. Howard had received a proper notice of termination, | find
that based on the reasoning in Shirani and Toteda, even though Mr. Howard returned to work within
two years of the accident, he would be precluded from proceeding to arbitration with his claim for
weekly income benefits.

EXPENSES:

The issue of expensesis left to be dedt with by the hearing Arbitrator.

August 29, 2002

Joyce Miller Date
Arbitrator
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BETWEEN:

DEXTER HOWARD
Applicant

and

STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY
Insurer
ARBITRATION ORDER
Under section 282 of the Insurance Act, R.S.O. 1990, c.1.8, as amended, it is ordered that:

1. Mr. Howard may proceed to arbitration with respect to his entitlement to weekly income
benfits.

August 29, 2002

Joyce Miller Date
Arbitrator



