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BETWEEN:
MARY GLINKA
Applicant
and
DUFFERIN MUTUAL INSURANCE COMPANY
Insurer
REASONS FOR DECISION
Before: M. Kaye Joachim
Heard: July 18, 19, 20, 2000, at the Offices of the Financia
Services Commission of Ontario in Toronto.
Written submissions were received on August 22, September 21 and October
12, 2000.
Appearances: Roland Spiegd for Ms. Glinka
Eric K. Grossman for Dufferin Mutua Insurance Company
Issues:

The Applicant, Mary Glinka, was injured in amotor vehicle accident on September 2, 1998. She
goplied for and recalved stautory accident benefits from Dufferin Mutud Insurance Company
(“Dufferin”), payable under the Schedule.! The parties were unable to resolve their disputes through

LThe Satutory Accident Benefits Schedule — Accidents on or after November 1, 1996, Ontario Regulation
403/96, as amended by Ontario Regulations 462/96, 505/96, 551/96 and 303/98.
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mediation, and Ms. Glinka gpplied for arbitration at the Financia Services Commission of Ontario
under the Insurance Act, R.S.0. 1990, c.1.8, as amended.

Theissuesin this hearing are:

IsMs. Glinka entitled to receive a medica benefit for trestment provided by Success
Rehabilitation Clinic in the amount of $14,129.95 and ongoing claimed pursuant to section 14
of the Schedule?

IsMs. Glinka entitled to payments for the cost of examinations by Deahy Medical Assessments
Inc. ($2,514.50), Homereach Community Inc. ($1,272.95), and Dr. Harris ($1,125), pursuant
to section 24 of the Schedule?

Is Dufferin liable to pay a specia award pursuant to subsection 282(10) of the Insurance Act
because it unreasonably withhold or delayed paymentsto Ms. Glinka?

Dufferin daims rembursement of the cost of missed insurer’ s examinations.

Is Dufferin ligble to pay Ms. Glinka's expenses in respect of the arbitration under section
282(11) of the Insurance Act, R.S.0O. 19907?

Is. Ms. Glinkaliable to pay Dufferin’s expenses in respect of the arbitration under section
282(11) of the Insurance Act, R.S.0O. 19907?

IsMs. Glinka liable to pay Dufferin an award under section 282(11.2)of the Insurance Act,
R.S.0. 19907

Result:

1.

Ms. Glinkais entitled to some chiropractic, physiotherapy, and massage expensesincurred at
Success Rehabilitation Clinic, in accordance with this decison.

Ms. Glinkais entitled to $2514 in respect of the Deahy account and $933 in respect of the
Homereach account, plusinterest.

Dufferinis not ligble to pay a specid award.
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4, Dufferin is not entitled to cancellation fees.
5. Ms. Glinkais not entitled to her arbitration expenses.

6. Dufferin is entitled to its reasonable arbitration expenses in respect of Dr. Bereznick’ s second
attendance on July 20, 2000.
7. Dufferin is not entitled to an award under section 282(11.2) the Insurance Act, R.S.0. 1990.

8. Dufferinis not entitled to the cost of missed insurer’ s examinationsMs. Glinkais not entitled to
her arbitration expenses.

0. Dufferin is entitled to its reasonable expenses rel ated to the second attendance of
Dr. Bereznick.

EVIDENCE AND ANALYSIS:

Mary Glinkawas 40 years old & the time of the accident. She was living in Feversham (near
Stayner/Collingwood) and commuting to work on Airport Road in Toronto. Ms. Glinka was employed
as a Counsdlor/Officer Assgtant with Citizenship and Immigration. Her duties included processing
immigration goplications, making referrds for dlients, and inputting information on citizenship and
immigration files. She worked four days per week, seven and a hdf hours per day.

Ms. Glinka suffered awhiplash injury in amotor vehicle accident on September 2, 1998. Her initia
symptoms included gtiffnessin the neck and back, headache and mild dizziness, left knee pain, and
bruising. She has not returned to work since. Initialy she reported difficulties with household chores,
but over time, gradudly resumed most of these activities.

Ms. Glinkawas immediately referred to Success Rehabilitation Clinic, aclinic owned by
Dr. Judy Silverman, a chiropractor. She began chiropractic, physiotherapy, and massage trestments,
which have continued uninterrupted until the date of the hearing.
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Dr. Slverman submitted a trestment plan proposing 20 chiropractic sessions, 25 active rehabilitation
sessions and eight half-hour massage sessions over six weeks a a proposed cost of $3,280. Dufferin
agreed to pay for the proposed treatment plan and in fact paid $4,200.45 in respect of services,
assessments and reports.

On October 21, 1998, Dr. Silverman submitted a second trestment plan proposing another 15
chiropractic sessons, 20 active exercise sessons and five half-hour massage sessons over the next four
weeks. Dufferin declined to pay for the proposed services and attempted to set up a Medica and
Rehabilitation DAC Assessment in repect of the proposed treastments. For reasons which will be
explained in greater detall later, thisdid not take place until August 1999.

Meanwhile, Dr. Silverman continued to treat Ms. Glinka and submitted further treatment plans on
November 13 1998, December 2, 1998, January 20, 1999 and March 26, 1999 recommending
further chiropractic, rehabilitation exercises, and massage trestments. Dufferin continued to refuse to

pay for these services.

The issue before me is whether the ongoing chiropractic, physotherapy, and massage trestments as
recommended in the October 21, 1998 treatment plan and subsequent treatment plans were reasonable

and necessary expenses incurred as a result of the accident.

Dr. Lew Fliamm, Ms. Glinka s family physician, confirmed that immediately after the accident Ms.
Glinka began complaining of neck pain, back pain, left knee pain, insomnia, anxiety and distress. He
advised that he had previoudy trested Ms. Glinka for |eft knee pain and anxiety and stress, but that
these conditions had been aggravated by the accident. The evidence did not demonstrate any serious
complaints of neck and back pain prior to the accident.? Dr. Pliamm diagnosed WAD grade |1, back

2The OHIP records disclose one visit to Dr. Silverman in January 1998, but Ms. Glinka did not recall visiting
Dr. Silverman prior to the accident. | am not satisfied that this isolated OHIP billing record indicates significant pre-
existing neck or back problems. Dr. Pliamm'’s clinical notes and records are the best evidence of Ms. Glinka's pre-
accident health complaints, and his records do not disclose complaints of neck and back pain prior to the accident.
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pain, insomnia and anxiety. He recommended passive therapy, followed by active treetment, but
suggested no time frames. There are no other reports from Dr. Pliamm explaining Ms. Glinka' s ongoing
need for chiropractic, physiotherapy or massage.

Dr. Slverman aso described Ms. Glinka sinjuriesasa WAD grade |1, upper back strain and lower
back strain. Sheinitidly recommended 20 chiropractic trestments, 25 phys otherapy treatments and
elght massage treatments over Sx weeks. The short term god was to increase range of motion and

decrease pain, and the long term goa was to restore norma function.

Ms Glinkainitidly attended a the clinic four times per week. This necessitated Sgnificant travelling.
Sometimes she had aride from Feversham to the clinic a Y onge and Finch. Other times she was driven
to Bramaea, where she took the Go Bus and then the subway. She waited at afriend’s place until she

could make the return trip home.

The chiropractic thergpy, which has remained relatively unchanged throughout consists of chiropractic
manipulation, the use of TENS machine, and the application of heet/cold. Initidly, ultrasound was aso
applied. The chiropractic portion lasts gpproximately 30 minutes. The physiotherapy consists of walking
on atreadmill, stretching exercises, free weights, and machine weights, under the supervision of the
dinic's physiotherapist. Additiondly, she receives occasiond haf hour massages, to ease her pain.

On October 22, 1998, Dr. Silverman re-examined Ms. Glinka® and noted that she continued to
suffer from flexion extenson injuries to her lumbar and cervica spine. Dr. Silverman recommended

another five to Six weeks of treatment, followed by a further re-evauation at that time.

Thereisno indication that any further examinations, re-evaluations, or reports were conducted or

provided to Dufferin. There were no progress reports indicating any improvement or deterioration and

3 place no weight on the October 21, 1998 report, asit wasidentical to the September 4, 1998 report and was
based on the September 3, 1998 examination.
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no indication whether the trestment would ever end. Dr. Silverman did not provide any report
explaining the necessity for ongoing trestmen.

In November 1998, Ms. Glinka was referred to Deahy Medica Assessments Inc. (*Deahy”)for a
multi-disciplinary assessment. Ms. Glinka testified that Roland Spiegdl discussed this referrd with Dr.
Miamm and Dr. Slverman. Although Dr. Silverman sgned the referrd dip to Deahy, the evidence
edtablished that it was Mr. Spiegel who organized the various assessments and examinations. Mr.
Spiegd gppears to have a persond interest in Deahy. On the application for mediation seeking the cost
of the Deghy assessment, Mr. Spiegd identifies himsdlf as an ADR Specidist with the “firm” of Deghy
Medicd Assessments Inc. Heis smilarly identified on the Application for Arbitration. Ms. Glinka faxed
correspondence to Mr. Spiegd at the fax number of Deahy.* | recognize that there is no obligation to
identify potential conflicts of interest in respect of assessments. However, this may affect the weight to
be given to the assessment. Mr. Spiegd has referred his client to an assessment centre in which he
himsdlf has an interes, in order to obtain a supposedly neutrad assessment of her condition. Deshy
benefits from the referrd by regping the fees associated with the assessment. Ms. Glinkamay benefit
from a sympathetic assessment performed by her own advocate s organization. | have taken this factor
into account in weighing the objectivity of the multi-disciplinary assessment.

The multi-disciplinary assessment included a medical pain assessment, a physiothergpist assessment,
and an Arcon functional assessment. The pain assessment was conducted by Dr. B. Alpert, apan
management specidist and a consulting orthopaedic surgeon. In his report, Dr. Alpert recorded the
following diagnostic impresson:

carvica spine, trapezid, and lumbar spine muscul oligamentous strains and
zygapophysed joint pain...post-traumatic cervicogenic headaches..left knee
patellofemora pain syndrome, associated with contusion.

4Exhibit 19.
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His report included the following discusson:

This patient appears to have sustained a number of soft tissue impairments...The
supporting muscles and ligaments in the cervica spine, trapezii and lumbar spine,

appear to have undergone overdretching with partia tearing and strain together with the
capsules of the zygapophysed (facet) joints. Acutdly, thisis associated with loca
capillary hemorrhage, inflammatory exudate, and loca swdling within the dep soft
tissues as well asirritative increase in muscle tone and spasm. ... Cervicogenic
headaches result from the damage to the upper cervical spine facets particularly at C2-
3, where the roots of the greater occipital nerve are located...Her |eft knee appears to
have been deeply contused, with damage to the articular cartilaginous surface at the
back of the knee cap, leading to patellofemora pain syndrome.

It isnot clear to me how Dr. Alpert determined that Ms. Glinka s muscles and ligaments were
overdretched, that the loca capillaries had haemorrhaged, that the cervica spine facets were damaged
or that the articular cartilaginous surface at the back of the knee cap was damaged, based on an
external physicad examination. Essentidly, Dr. Alpert is confirming that Ms. Glinka has soft tissue
injuries and that sheis still complaining of pain.

Dr. Alpert concluded that Ms. Glinka required an additiona six weeks rehabilitative physica therapy,
including stretching and active graduated conditioning and strengthening. He recommended a
“multimodaity gpproach” to help relieve her pain and facilitate further active conditioning exercise. He
recommended she be reassessed at that time by her own physician and chiropractor. He adso suggested
that she be ingtructed on gppropriate home exercises and pain management.

The physiothergpist noted limited range of motion in the neck and back and full range of motion in the
knee. The physiothergpist concluded that Ms. Glinka would continue to benefit from an “ active exercise
therapy program designed to improve symptoms of pain and decreased range of motion.” Since Ms.
Glinkawas doing quite well with her current regime, no change was recommended: “Emphasis should
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be on an active exercise program. She should continue to be involved in some passive moddities to

amdiorate symptoms of pain.”

The ARCON functiona assessment was conducted by a certified kinesiologist to assess strength and
range of motion. Static strength testing demondtrated that Ms. Glinka was at a sedentary industry
grength rating. She had a decreased range of motion in her cervica spine for al movements by
gpproximately 9 percent of the norm. She demondrated full range of mation in her lumbar spine for al
movements. Based on the test results, the kinesiologist concluded that Ms. Glinka was unable to
perform the duties of her pre-accident position due to decreased cervical range of motion, insufficient
lifting and carrying strength, and decreased postura tolerances with respect to reaching, stooping,
crouching and twisting. She is aso unable to adequatdly perform her pre-accident activities of daily
living. The kinesiologist strongly recommended that she continue her physiothergpy trestment to

progressively improve her strengths and tolerances.

Dufferin was unable to offer any contemporaneous medical evidence about Ms. Glinka s physicd
condition at thistime, as Mr. Spiegel effectively thwarted its attempts to have Ms. Glinka assessed by a
medica practitioner of its choice or by a Designated Assessment Centre. Thiswill be discussed later.

Eventudly, Ms. Glinkawas assessed by a Medicad Rehabilitation DAC in mid-August 1999. The
physiothergpist noted that by thistime, the physiotherapy portion of the treatment was entirely active,
including scapular retraction, free weights, shoulder abduction exercises, bicep curls and tricep
extensions, lower extremity sretches, treadmill and cervica spine retraction exercises. Ms. Glinkadso
reported doing some exercises at home, but was not able to replicate al the exercises performed at the
fecility. At this stage, Ms. Glinka reported 80 percent improvement since the accident. The
physothergpist concluded that Ms. Glinka' s ongoing symptoms were not condgstent with the normal
healing process and that her impairments likely did not originate from any physica cause. The
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physiotherapist concluded that further physiothergpy and massage were not reasonable and necessary,
athough active range of motion and stretching exercises a home would be beneficid.

The functiona abilities evauation was conducted jointly by an occupationd thergpist and the
physiothergpist. They concluded that Ms. Glinka put forth a consstent effort and that the results were
relidble. Their testing reveded that Ms Glinkawas able to perform al activities of daily living and
occupationd activities.

The chiropractic assessment was done by Dr. D. Bereznick. He concluded that there were no objective
indicators of injury and that continued trestment fell outsde the recommendations of the Ontario
Chiropractic Association’s clinica guiddines. In hisreport, Dr. Bereznick stated,

It ismy opinion thet providing passve care well outsde the naturd higtory of an injury
crestes an environment whereby the risk of developing physician dependancy and pain
focussng behaviour outweighs the likelihood of acquiring therapeutic gain.

Dr. Bereznick dso tedtified at the hearing. In his view, in order for trestment to be considered
reasonable and necessary there must be some therapeutic benefit greater than if the trestment did not
take place. Dr. Bereznick agreed that, even in the absence of any objective findings, it is reasonable to
have atrid of Sx to eights weeks of chiropractic thergpy to seeif there is any benefit. He testified that
the Clinicd Guiddines of the Chiropractic College recommend a maximum of 16 weeks of chiropractic
care, even in cases of chronic pain. Dr. Bereznick did not question the sincerity of Ms. Glinka's pain;
however, he questioned the thergpeutic benefit of continued chiropractic care. He testified that chronic
manipulation can cause micro injury. He dso explained that Ms. Glinka' s perception that the treatments
made her fed better may be a psychologicd reaction. He noted that dthough Ms. Glinka claimed that
the treatments made her fed better, when he examined her in 1999 she was extremely tiff, guarded,
andinpan.
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Ms. Glinka testified that she views the thergpy as helpful. It makes her fed better for aday or a couple
of days and helps her fed “more mobile.” At the time of the hearing in July 2000, one year and ten
months post-accident, she felt 65 percent recovered. She felt she was dowly improving. That was the
extent of her testimony. Ms. Glinka did not explain how the therapy helped, whether it relieved pain or
improved function. Since she had never tried atrid period without thergpy, it is unclear whether she
would fed any differently without it. She has not returned to work, athough she has resumed most of
her household chores. Her only activity seemsto consst of travelling three days per week for therapy.
Shefindsthe trave quitetiring.

Entitlement to Treatments at Success Rehabilitation Clinic:

Ms. Glinka suffered a Grade || Whiplash-Associated Disorder, which is described in the Financia
Services Commisson’s Guidelines On The Management of Clams Involving Whiplash-Associated
Disorders, Commissioner’ s Guidelines No. 5/96 as “neck complaint and musculoskeletal signs including
decreased range of motion and point tenderness.” Her ongoing pain complaints do not have their origin

in aphysica problem. However, | accept that she suffers from chronic pain, fatigue and depression.

Chiropractic Treatment:

Ms. Glinka began chiropractic trestment on September 3, 1998 at arate of four times per week. In
accordance with the first trestment plan, she received 20 chiropractic sessons. By October 22, 1996,
Dr. Silverman noted some improvement in Ms. Glinka s condition. Although she still had limited
cervical range of motion, straight leg raising had increased from 75 degrees on the |eft and 60 degrees
on the right to 90 degrees bilaterdly. Her left knee pain had resolved. Accordingly, | accept that the
combined treatments (including chiropractic) provided by Success Rehabilitation gppeared to be having
atherapeutic effect. Accordingly, | find that the further 15 chiropractic treatments over four weeks as
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recommended by Dr. Silverman in the October 21, 1998 treatment plan were reasonable and

necessary.

The Commission’s Guideline on The Management of Claims Involving Whiplash-Associated Disorders
contemplates a“ short-term regimen of manipulation can be used for WAD.” Whilethisisonly a
guideline, | would expect some explanation after 35 chiropractic treatments for the reasonableness and
judtification of ongoing benefits. However, after that time, Dr. Silverman did not present any explanation
for ongoing chiropractic trestment. She did not submit any further examination results; indicating
whether the trestment was having any thergpeutic benefit, improving range of motion, reducing pain, or
having any effect a al. There are no other medica reports supporting or explaining the beneficia effect
of ongoing chiropractic trestment to the neck and back.

Ms. Glinkatedtified that the combined treatments from Success make her fed better and improved her
mobility. However, Ms. Glinka was not able to identify which parts of the treetment made her fed
better. Was it the chiropractic trestment, the physiotherapy or the massage?

Ms. Glinka s report that the thergpy helped her fed better must be viewed with caution. Although she
reported feding 80% improved during the DAC assessment of August 1999, she was very giff and
guarded. By the hearing in July 2000 she was only 65 percent improved, but still claimed gradud
improvement.

Evenif | accepted that Ms. Glinka perceived a subjective benefit from the chiropractic trestments, this,
in and of itself, does not justify ongoing, endless chiropractic treatment. | accept the principle that pain
relief, in and of itsdf, may be alegitimate treetment god, provided that it does not encourage
inappropriate or indefinite dependency or interfere with other aspects of rehabilitation.® However, the

SAmoa-Williams and Allstate Insurance Company (FSCO A97-001864, June 5, 2000),Violi and General
Accident Assurance Company of Canada ( FSCO P99-00047, September 27, 2000)
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evidence in this case does not support that the treatments were reasonable and necessary to achieve
that godl. Violi and General Accident Assurance Company Of Canada® does not stand for the
proposition that if a patient claims she fedls better, the treetment is reasonable and necessary. That
gtandard would amount to a blank chegue to the service industry for unlimited trestment. In Violi there
was evidence from the family doctor, chiropractor, massage therapist and orthopaedic surgeon
supporting the ongoing trestment as ameans of pain rdief. This case is diginguishable from the Viali
case by the absencein this case of convincing medical evidence supporting the beneficia effects of
continued chiropractic trestment.

In Alves and Commercial Union Assurance Company,’ Director’'s Delegate Naylor stated:

| do not view the arbitrator’ s reasons as imposing set requirements of proof. Rather, he
was ng the strength of the evidence before him. He acknowledged that an
applicant could recover expensesfor paliative therapy affording pain relief. However,
he was not satisfied in this case, given the amount of treatment Mr. Alves had received
and the outcome of the DAC review, that generalised assartions on the part of Mr.
Alves and histreating practitioner that the thergpy was of benefit were of sufficient
weight to justify continued payment. | do not find any basisto interferein his
assessment.

| am not satisfied that the totdity of the evidence establishes that continued chiropractic trestments were
reasonable and necessary beyond the first 35 sessions. Despite disputing the October treatment plan,
Dufferin appeared to have paid for some chiropractic sessions beyond theinitial 20 sessions® | leaveit
to the parties to calculate the number of sessons dready paid.

®(FSCO A98-00670, August 20, 1999)
7(FSCO P99-00028, August 25, 2000)

8Exhibit 6 shows that the chi ropractic accounts appear to have been paid to November 16, 1998.
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With respect to the cost of the sessions, there was no evidence presented in this case to suggest that the
rate of $35 to $44.65 (once the OHIP contribution expired) per session was not reasonable. Dufferin
urged me to consider the evidence presented in the case of Amoa-Williams and Allstate Insurance.®
In that case, Arbitrator Sapin considered a similar Situation where the chiropractor charged a block fee
for sessons which included assessment, manipulation, eectrical current thergpy and/or myofascid
therapy. She found that it was not reasonable to include so many therapies in asingle chiropractic
session, and concluded that a fee of $40 per vist, inclusive of OHIP was reasonable. Astempting asit
issmply to adopt her reasoning, there was insufficient evidence before me to reach smilar conclusions.
| am not prepared to make afinding that the chiropractic fee charged was unreasonable in the absence
of any evidence. Accordingly, | find that Ms. Glinkais entitled to payment of the first 35 chiropractic
sessions at $44.65 (once the OHIP contribution expired) |ess the payments which have aready been
meade by Dufferin and Sun Life.

Physiotherapy:

Dr. Slverman’s October 22, 1998 report indicating dow improvement smilarly justified ongoing
physiotherapy trestment. Also, the Deahy physiotherapy conducted on November 4, 1998 indicated a
25 percent limitation in cervica range of motion and some limited lumbar range of motion. The
ARCON functional Assessment was more precise, and noted full lumbar range of motion and only a9
percent limitation in the cervica range of motion. These assessments indicate continued messurable
progress. Both assessors recommended further physiotherapy. The physiotherapist specified that this
should be “an active exercise program” adthough passve modalities could be used to relieve pain
symptoms. Neither of these assessors specified atime frame for the ongoing physotherapy. On
November 10, 1998, Dr. Alpert of Deahy aso recommended an additional six weeks rehabilitative
physica therapy, with re-assessment after that. Six weeks beyond November 10, 1998 is December

° Supra, see note #5.
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22, 1998. | note that these recommendations are cons stent with the Commissions s Physiotherapy
Utilization Guiddines for Soft Tissue Disorders of the Spine'® Those Guiddines indicate that after the
sub-acute phase, which could last up to 12 weeks after the accident, a specidized assessment including
an examination and a functiona assessment are recommended. That took place at the Deshy multi-
disciplinary assessment. After that point, afurther 12-week chronic pain management program may be
justified. The physiotherapy trestment until December 22, 1998 fals within those time frames.

After that point there is no convincing medical evidence indicating a continued need for phys otherapy,
goart from Dr. Silverman’ s treetment plans. Asindicated earlier, Dr. Slverman did not submit any
further reports detalling the results of any further examinations, indicating any dinica findings, or noting

any improvementsin range of motion or function.

Mr. Spiegd pointed out that Dr. G. Conn, an orthopaedic surgeon who examined Ms. Glinkain
December 1998, dated that “an active program of mobilization is far more important than the passve
modalities that she has been receiving to date” However, | am not satisfied that Dr. Conn was aware
that Ms. Glinka had in fact been receiving active physotherapy for sometime. He only saw Ms. Glinka

once, and was not aware of the progress of her rehabilitation.

Again, while Ms. Glinka reported subjective relief from the exercises, there was no indication why she
could not continue with some home-based exercise program. Indeed, Ms. Glinka reported being
fatigued by the length of time spent traveling to and from the dlinic.

| am not satisfied that the evidence in this case demondtrates that continued physiotherapy treatment
was reasonable and necessary beyond December 22, 1998. Accordingly, | find that Ms. Glinkais
entitled to reasonable expenses incurred in respect of physotherapy expenses until December 22,
1998.

10EsCo Bulletin NO. A-12/97
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Success charged a fee of $85 per physiotherapy session. The Commission’s Professiona Fees
Guiddine for Physiotherapists™ sets a maximum rate of $95 to $120 per hour for direct (one-on one)
treatment time. The hourly rate charged by Successisless that the lower range of $95, but the service
provided was not direct one-on-one treatment. Ms. Glinka testified that each session lasted
approximately one hour and that there were two to three other patients present. While there was some
guidance provided by the physiotherapigt, this was not one-on-one physiotherapy for the entire hour. In
asmilar Stuation, Arbitrator Sapin determined thet this type of physiotherapy supervison generdly
judtified afee of $50 per hour.* | agree with her reasoning and similarly find that $50 per physiotherapy

s50n is areasonable fee.

Ms. Glinka submitted that the Insurer is estopped from raising the reasonableness of the cost of the
treatments because it has never raised such issue before mediation. On the contrary, in aletter dated
November 24, 1998, Dufferin advised Ms. Glinkathat Dr. Silverman’s trestment plans were being

refused, in part because the amounts being charged were excessive.’®

Dufferin gppears to have paid for some physotherapy expenses beyond the first treetment plan at the
rate of $85 per session.* The reasonableness of the fees dready paid is not before me.®

HESco Bulletin No. A-12/97 Property & Casualty - Auto

12 Amoa-Wil liams, Supra, see note #5.

BExhibit 2, Correspondence section.

MExhibit 6.

Bin other words, Dufferinis not entitled to repayment of the amount in excess of $50 in respect of the paid

expenses, nor isit entitled to offset the excess against the further physiotherapy expenses | have ordered in this
decision.
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Ms. Glinkais entitled to payment of physiotherapy sessions not dready paid, at the rate of $50 per
session, until December 22, 1998 . Any payments by Sun Lifein repect of these sessons must be
taken into account.

Massage Therapy:

Dr. Slverman’ s reports explained that the purpose of the massage trestments was to reduce pain and
increase blood circulation. Dr. Alpert and the physiothergpist from Deshy specificaly recommended
other modditiesto relieve pain while Ms. Glinka was engaged in an active exercise program. | interpret
this as support for massage therapy in conjunction with the active physiotherapy.'® Ms. Glinka was
recelving amoderate number of half-hour massage treetments while she engaged in her active
physiotherapy. | find that the massage trestments were reasonable and necessary to relieve pain while
she was engaged in the active physothergpy treatments until December 22, 1998. Dufferin did not
dispute the reasonableness of the $35 fee per session.

Accordingly, Ms. Glinkais entitled to $35 per massage session until December 22, 1998, less
payments dready made by Dufferin or Sun Life in respect of these massage sessions.”’

Collateral Benefits:

It @ppears that since the rgection of the October 1998 treatment plan, Ms. Glinka has first submitted
her expense claimsto her collaterd insurer, Sun Life. Success has deducted the amounts received from
Sun Life. Accordingly, thereis no issue with respect to collateral benefits regarding the Success
expenses after October 1998.

16} did not similarly interpret this reference to passive modalities as support for chiropractic treatment
because neither Dr. Alpert nor the physiotherapist were qualified to comment on the ongoing need for chiropractic
care.

YExhibit 6 indicates that Dufferin made payments for massage after the first treatment plan.
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Interest on Medical Benefits:

Section 46(2) provides that interest is payable on overdue amounts. Subsection 46(1) providesthat an
amount payable in respect of a bendfit is overdue if the insurer failsto pay the benefit within the time
required under this Part. “This Part” is Part X — Procedures for Claming Benefits. Disputed medica
benefits are not payable when the Medical Rehabilitation DAC Assessment Centre does not State that
the disputed medical benefit is reasonable and necessary.*® Until the dispute is resolved, interest is not
payable.’® In this case, the Medica and Rehabilitation DAC did not state that the disputed benefits
were payable. | have now determined that some of the medica benefits are payable. The benefits were
not payable or due until this decison and interest is not payable until after this decison.

Entitlement to Cost of Examinations:

Ms. Glinka seeks reimbursement in respect of various assessments under section 24(1) of the
Schedule. Section 24(1) provides:

Theinsurer shal pay for dl reasonable expenses incurred by or on behdf of an insured
person for the purpose of this Regulation in obtaining and attending an examination or
assessment or in obtaining a certificate, report or treetment plan, including....

In order to establish entitlement to the cost of the assessment, the insured must demondtrate that the

assessment was conducted “for the purposes of this Regulation.” The purpose of the assessment may

18subsection 38(14)(b) of the Schedule.

1Zachariasv. Allianz Insurance Company of Canada, [1999] O.F.S.C.I.D. 139, (FSCO A97-001283, April 29,
1999) - Letter Decision.
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be explained by the referring practitioner® or may be evident in the report itsdf.* | agree with
Arbitrator McMahon that if “ the report addresses issues found in the Regulation, such as disability and
the need for treatment and rehabilitation, it isfair to draw an inference linking the two.”*

The nsured must also demondtrate thet it was reasonable to undertake the assessment, in light of the
benefitsin dispute at the time, and in light of information available from other sources?

Findly, the insured must show that the fees charged for the assessments were reasonablein light of the

time, care and expertise that went into the conduct of the assessment and the preparation of the

report.2*

Once the insured has made out a prima facie case for the reasonableness of the account, the
secondary onus shifts to the insurer to digprove the reasonableness. The Schedule does not impose a

heavy accounting onus on injured persons.®

Ms. Glinka submitted that Dufferin should be estopped from disputing the cost of the assessment since
it did not formally refuse the expenses or provide reasons. There is no provision in the Schedule
prohibiting an insurer from disputing claims under section 24 whether or not they have provided reasons
for the refusal. Further, there has been no detrimentd reliance by Ms. Glinka. She did not seek
approva from Dufferin prior to incurring the cost of the assessments, nor did Dufferin represent in any

2Tsmidis and Liberty Mutual Insurance Company (FSCO A98-000388, January 6, 1999)
2lTesfai and Allstate Insurance Company of Canada (FSCO A99-000321, July 26, 2000).
22 |bid.

2\ pid.

2 Tesfai, supra note #20, (FSCO appeal P99-00013, August 28, 2000)

25Gaba and Allstate Insurance Company (OIC A-000624, August 21, 1992)
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way to her that the assessments would be paid. On the contrary, Ms. Glinka arranged and attended the
assessments and then requested payment. In those circumstances, she chose to bear the risk whether
the insurer and ultimately, mysdlf, would find that the assessments were reasonable expenses under the
Schedule.

Deahy Assessment:

The evidence demongtrated that Ms. Glinka' s representative organized the referrd to Deahy and that
Dr. Slverman sgned the referrd dip. Thereferrd dip isa pre-printed form on Deahy sationery
containing the following paragraph: “My patient was involved in aMotor Vehicle Accident asdated
ad despite my intervention, the patient continues to have ongoing problemsthat include...” The boxes
for neck pain, headache, back pain, difficulty in activities of daily living, and difficulty in returning to
work are checked off. The referrd dip dso contains the pre-printed statement “1 require this
assessment, which | fed is reasonable and necessary, to assst me in further management and trestment

of my petient.”

| do not find thisform of standardized referral dip, prepared by the assessment centre, very persuasive
evidence of the true purpose of the assessment. | am not satisfied that Dr. Slverman actualy turned her
mind to how the requested assessment would help her in her trestment. Thereis no indication in the
clinica notes and records or in any report from Success whether or how Dr. Silverman used the results.
Thus, | do not find that the referrd form, in and of itsdf, establishes that the multi-disciplinary

assessment was for the purpose of the Regulation or that it was areasonable referrd.

| find that the referrd from Dr. Silverman was made smply and solely at the request of Ms. Glinka's
representative. That being said, | see no impropriety in an insured’ s representative directly referring an
insured to assessments for the purpose of determining entitlement to benefits under the Schedule,

athough co-ordination with and the concurrence of the treating practitioners should be encouraged.
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| will consider the multi-disciplinary report itsef to determine whether it isfor the purpose of the
Regulaion. The multi-disciplinary assessment included amedica examination by apain specidist and
consulting orthopaedic surgeon, a physiothergpy assessment and an ARCON functiona assessment.
Each assessor did an examination or assessment, commented on Ms. Glinka s current condition, her
ability to return to work and the activities of daily living, and made recommendations with respect to the
future medicd treatment required. Thus, the multi-disciplinary assessments directly address entitlement
tests under the Schedul e for income replacement benefits and medica benefits. It dso addresses
potentia housekeeping needs. Ms. Glinka was receiving income replacement benefits a the time of the
assessment. After the referrd, but around the time of the assessments, Dufferin indicated its intention to
terminate weekly income benefits effective November 9, 1998. Also around this time, Dufferin had
declined to fund further medical benefits at Success.

| ds0 note that the Commission Physothergpy Utilization Guiddines for Soft Tissue Disorders of the
Spine recommend an examination and functiona capacity evauation after the sub-acute phase (up to
12 weeks post accident), before embarking on a chronic pain management program. By November
1998, Ms. Glinka was eight weeks post-accident and continuing to experience pain.

Dr. Fiamm had made other referrds for Ms. Glinka to investigate various complaints, but there were
no other orthopaedic assessments available at that time. While Dr. Silverman’s clinic was providing
physiothergpy trestment and could potentialy have provided an in-depth physiothergpy assessment and

functional assessment, it had not done so.

For dl the above reasons, | find that the multi-disciplinary assessments were for the purpose of the
Regulation, related to issues in dispute, and were reasonable in light of the information available at the

time
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The cost of the medica assessment was $950, the cost of the physiotherapy assessment was $450 and
the cost of ARCON functiona abilities evauation was $950. The total, including GST is $2,514.50.The
medica assessment and the physiothergpy assessment involved a history taking, aphysical examination
and awritten report outlining the results of the examinations and future recommendations. The
kinesologist conducting the functional assessment did a detalled job description and intake interview.
Six tests were conducted and a detailed report was produced. There is no indication how long any of
these assessments took. The fees charged were within the range of fees for smilar assessments which
other arbitrators have found reasonable.? | find that the cost of the multi-disciplinary assessment is

reasonable.

Dufferin submitted that the medica assessment ought to have been recovered from OHIP rather than
the insurer. Ms. Glinkarelied upon aletter from W. Novak, Service Manager, Ministry of Hedlth dated
April 29, 1999, which gtated:

A patient that isreferred to a medica assessment unit that does multi-disciplinary
asessments including a medica assessment to obtain information for insurance
purposesis considered third party billing and is not payable by OHIP.

Dufferin relied upon aletter dated August 20, 1999 written by Dr. G. L. Ollson, Manager, Monitoring
& Control, Hedlth Insurance & Related Program, Ministry of Hedlth:

| am writing in response to your letter regarding charges for services rendered to your
client by Dr. Brian Alpert. As we discussed on the telephone this morning neither the
medicd service nor the report to the referring physician, Dr. Beharry, can be charged
to the patient either directly or through you as hisinsurer. Both services are benefits
under the Ontario Hedlth Insurance Plan.

However, Dr. Ollson subsequently wrote directly to Dr. Alpert on the same subject:

B restai , supra, see note #21 and Tsimidis, supra, see note #24.
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Thank you for your letter of September 27, 1999 concerning the service to [edited by
myself to preserve confidentidity of patient] on August 20, 1999. Whileit isnot clear to
me who initiated the request for the medicd evauation and trestment plan, you
explained that the service was rendered for the purpose of determining entitlement to
rehabilitation services for injuries suffered as aresult of amotor vehicle accident. Under
those circumstances, the sarvice would not be a benefit under OHIP.2’

In my view, the evidence does not demondtrate that any part of the Deahy assessment could be

recovered from OHIP.

Psychological Assessment:

Ms. Glinka testified that Dr. Pliamm recommended that she see a psychologis, that Mr. Spiegel
recommended Dr. Harris, and that Dr. Pliamm agreed to the referrdl. There are notationsin Dr.
Pliamm’s dinica notes and records that he discussed the issue of a psychologica referrd for her in
respect of her fear of driving.

Ms. Glinkawas assessed by Dr. R. J. Harris, aclinicd psychologist on November 6, 1998. In his
report Dr. Harris explains that the referrd was prompted by Ms. Glinka s driving fears since the
accident. He states the purpose of the psychologica examination isto determine if psychologica
treatment would be reasonable and necessary, and, if o, to prepare a treatment plan.

Dr. Harris conducted aclinica interview. A series of six psychologicd tests were al'so administered. A
report detailing the results of the interview and the tests was prepared. Dr. Harris concluded Ms.

27Although this letter was submitted by Mr. Spiegel as part of hisreply submissions | am prepared to
consider it. Counsel for the insurer was not aware of the existence of this subsequent letter, asit was addressed to
Dr. Alpert. | am satisfied that it would not be appropriate to rely on the incomplete correspondence with respect to
thisissue. In any event, even if | were to exclude consideration of the letter of October 21, 1999, my decision would
remain the same. In light of the contradiction between Dr. Ollson’s letter of August 20, 1999 and W. Novak’s letter of
April 29, 1999, | am not satisfied that the evidence convincingly demonstrates that these types of assessments and
reports are covered by OHIP.
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Glinka suffered from acute post-traumeatic stress disorder, related to the accident. He suggested
medication and dlinical thergpy to ded with her anxiety. He dso identified that Ms. Glinka had adriving
fear, manifested by her refusa to drive, her upsaet when riding in a car, and her dreams about the
accident. He recommended further therapy directed at her driving fear.

Dufferin asserted that Ms. Glinka s anxiety pre-existed the accident and that Dr. Harris did not dlicit
this information upon his clinica interview. Dufferin relied upon the Medica Rehabilitation psychologica
DAC assessment to support its position that Ms. Glinka s anxiety was not related to the accident.

While Ms. Glinka clearly had some pre-accident anxiety, it was not disabling her from working prior to
the accident. Further, she had no driving fears prior to the accident. While Ms. Glinka s failure to revea
her pre-accident anxiety will affect the weight to be given to Dr. Harris report in future disputes, it does
not undermine the reasonableness of the request for the assessment or the assessment process used by
Dr. Harriswho quite properly inquired into Ms. Glinka s pre-accident hedlth status. Dr. Harris is not
responsible for the reliability of the information provided by Ms. Glinka nor the adequacy of the
background information provided by Dr. Pliamm. In some circumstances, the falure of the referring
physician to provide adequate background information to the assessing doctor, might render the request
for the assessment unreasonable. However, in this case, despite the pre-accident anxiety, there was an

entirely new symptom, driving fear, which judtified the referral and was clearly related to the accident.

| find that the purpose of Dr. Harris psychologica assessment was to identify any accident- related
psychologica condition and to prepare a treatment plan in respect of any identified conditions. The

assessment was reasonable in light of Ms. Glinka s post-accident driving fears.

Dr. Harris charged $175 per hour for atwo-hour clinica interview, one hour of test adminigtration, one
hour of test scoring and two hours of report writing. In addition, he charged $75 for the preparation of
the trestment plan. Dufferin submitted that it was unreasonable to charge the full psychologist rate for



GLINKA and DUFFERIN
FSCO A99-000849

the test adminigtration and scoring, since thiswas likely done by a psychometrist. However, | heard no
evidence to that effect. | heard no evidence that the hourly rate of $175 was unreasonable. On the
contrary, the evidence indicates that Ms. Glinka s disability insurer, Sun Life, consders $165 per hour
a“reasonable and customary charge’ for psychologica counsdling.

Under section 60(2) of the Schedule, Dufferin is not required to pay that portion of Dr. Harris account
for which payment is reasonably available to Ms. Glinka under any insurance plan. The onusis on
Dufferin to establish that the payment for Dr. Harris account is reasonably available under the Sun Life
plan. Sun Life has paid expenses relating to psychologica trestment and indicated thet it considers a
rate of $165 per hour a reasonable and customary fee. | heard no evidence whether the completion of
forms, such as treatment plans, was covered by the Sun Life policy. Ms. Glinka provided no
explanation why Dr. Harris' account was not submitted to Sun Life. Indeed, dthough Sun Lifeisthe
primary carrier, she has repeatedly sought to obtain expenses from Dufferin firgt. | am satisfied thet the
evidence demongrates that the Sun Life policy would have covered payment at the rate of $165 per
hour for the assessment services provided by Dr. Harris. Accordingly, Dufferin is not required to pay
for $990 (6 hours x $165) of Dr. Harris' account. The remaining fee of $135 ($60 plus $75 for the
trestment plan) is payable by Dufferin.

Accordingly, | find that $135 of Dr. Harris account is payable under section 24.

Homereach Community Inc.:

In January 1999, an occupationa therapy in-home assessment was conducted by Homereach

Community Inc. (“Homereach”). Although the report states that the referral came from

Dr. Pliamm and that Ms. Glinka s representative, Roland Spiegel, “consented” to the referrd, | find that
it was Mr. Spiegel who initiated and organized the referra, and that Dr. Pliamm merely consented to
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the referral. Ms. Glinkd s evidence was to the effect that “ Roland Spiegd gave methe referrd. | went

to Dr. Fiamm with it.”

However, as gated earlier, the source of the refarrd is not definitive. Theissue is whether the

assessment isfor the purpose of the Regulation and is otherwise reasonable, as defined above.

There appears to be some undisclosed relationship between Mr. Spiegel and Homereach Community
Inc. Mr. Spiege represented Ms. Glinka as a member of BIAB, Bodily Injury Accident Benefits
Group. BIAB appears to have shared the same address, telephone number and fax number as
Homereach at onetime.?® As| have stated previoudy, thereis no obligation to declare a conflict of
interest in respect of assessment. However, such conflicts may undermine the weight to be given to the
assessment. It may aso raise questions about the legitimacy of the need for the assessment.

The occupationa therapy in-home assessment was prepared by Marika Paquin, alicensed

occupationa thergpist. The stated purpose of the assessment was to establish the client’ s functiona
datus related to her reported pre-accident essentid activities of daily living and homemaking tasks and
to do aworksite assessment. The therapist reviewed Dr. Silverman’s treatment plan, Dr. Harris' report,
Dr. Fiamm’s Disability Certificate and the Deshy Medica Assessment. She reviewed Ms. Glinka's
pre-accident functiond status and completed a detailed activities of norma life form. She concluded
that Ms. Glinka was partidly impaired from some homemaking tasks and work tasks and required

some assistive devices and occupationd therapy. She also recommended driving therapy.

2Exhibit 16 is afax sent from BIAB. The letterhead from BIAB on this correspondence lists the following
address, telephone and fax numbers: 27 Vanity Crescent, Richmond Hill, Ontario L4B 4E6 Tel: (905)889-6344, Fax:
(905) 889-5590. The fax message across the top of the page read “FROM: Homereach Community Inc. PHONE no.:
905 889-5590.” The letterhead of Homereach also indicates: 27 Vanity Crescent, Richmond Hill, Ont. L4B 4E6 Tel:
(905) 889-5511 Fax: (905) 889-5590 (Exhibit 20C).
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| find that the purpose of the assessment was to assess whether Ms. Glinkawas impaired in any
activities of normd life, with aview to identifying any need for asstive devices or housekegping
expenses under section 22 of the Schedule. There was no evidence on the record whether Ms. Glinka
subsequently made aclaim for housekegping expenses, and therefore, these were not actudly in dispute
a thetime. However, it appears to me to be reasonable to assess whether Ms. Glinka met the test for
entitlement before actudly submitting aclam. At the time, she was consstently complaining of
difficulties with household tasks. Accordingly, | find that the occupationa thergpy in-home assessment
was for the purpose of the Regulation, and was reasonable in light of the lack of detailed information on
the extent of her impairment with respect to her activities of daily living.

Ms. Paquin billed 9.75 hours of time for the assessment, including 3 hours for the assessment, 2 hours
for travel, 4.5 hours for the report and .25 for a phone call and fax. She charged $120 per hour for
9.75 hours, for atota of $1170. She also charged $.42/km for 150 kilometres ($63); $14.95 for a
manua on activities of daily living and $25 for amedic-air back pillow.

The latter two expenses are not assessment fees and are not payable under section 24. There was no
dispute raised with respect to the charge for mileage, and it is accordingly alowed. Thereis no dispute
about travel time and that timeis dlowed. The time for the phone call and fax is not unreasonable.

| find that seven hours for the interview and the report is excessive. Based on my review of the report |
would assess that five hours would be a reasonable amount of time to obtain the information, review the

documents, and prepare the report.

The hourly rate of $120 appears somewhat high, consdering that the maximum hourly rate for a
physiotherapist providing direct one-on-one therapy is $120.2° While the therapist was working one-

29 Professional Fees Guideline - Physiotherapists, FSCO Bulletin, A-12/97 - Property & Casualty - Auto.
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on-one, this was not the same type of direct, hands on interaction provided by a physotherapist. Also,
there was no equipment involved. However, there was no evidence presented about the quaifications
of occupationa thergpists, or the usud fees charged by them. In the absence of evidence | am not
prepared to conclude that the rate is unreasonable.

Accordingly, | find that the reasonable fees for the occupationa therapist assessment is 7.25 hours @
$120/hour ($870), plus $63 (mileage) for atotal of $933.

Interest on Costs of Examinations:

Dufferin suggested that assessment expenses are not “ benefits’ and do not attract interest. However,
such expenses are specificaly referred to as other “benefits’ under section 41 of the Schedule. Section
41 providesthat “benefits’ under Part VI (which includes costs of examinations under section 24(1))
are payable within 30 days after the insurer receives the gpplication for the benefit.

The Deshy invoice was submitted on December 14, 1998, the Harris invoice was submitted on
November 12, 1998 and the Homereach invoice was submitted on January 22, 1999. Dufferin never
requested an application in respect of those expenses, and | find that the benefits were overdue 30 days
after receipt of the invoice, and interest is payable accordingly.

Special Award:

Mr. Spiegel seeks a specid award in respect of Dufferin’s refusal to pay the Success account and the

cost of examinations. Section 282(10) of the Insurance Act providesthat aspecid award is payable if
the arbitrator finds that an insurer has unreasonably withheld or delayed payments.
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Refusal to pay cost of examinations:

Dufferin did not even formally reply to these invoices. However, a the time those invoices were
submitted, the jurisprudence supporting payment for insured’ s assessments was not clear. Also, as they
were not submitted on formd “expensg” clams, Dufferin did not view them as requiring aforma
rejection. More sgnificantly, | have found that Mr. Spiegdl’ s handling of Ms. Glinka's clam was so
aggravating that it sheds some light on Dufferin’srefusd to pay for these assessments.

Asdiscussed earlier, Mr. Spiegd arranged for Ms. Glinkato be assessed a Deahy and by

Dr. Harrisin early November 1998. Dufferin retained Remark Rehabilitation (“Remark”) to arrange an
insurer’s examination in relation to her income replacement benefits and advised Ms. Glinkaon
November 24, 1998 that someone from Remark Rehabilitation would be contacting her. Remark wrote
to Ms. Glinka on December 2,1998 advising of the assessments scheduled in Orangeville on December
17, 1998. The notice specifically requested 84 hours (approximately 3 %2 days) notice if she was unable
to attend the evaluation.

On December 15, 1998, BIAB sent afax to Dufferin advising that Ms. Glinka could not attend the
assessments due to the short notice and previous arrangements. Ms. Glinka testified the previous
engagement related to “estate issues’ but provided no details of the nature of the prior arrangement, nor
did she explain why it could not be changed. The dlinica notes of

Dr. Slverman indicate that Ms. Glinka attended at the Success clinic in Toronto around thistime, on

December 15, 16 and 18, 1998.

BIAB requested that the insurer’ s examination be rescheduled to mid-January 1999. Accordingly,
Remark rescheduled the assessments for January 21 and January 25 in Orangeville. A letter was sent
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out on January 6, 1999. Ms. Glinka was requested to advise them 84 hours prior to the assessments if

she was unable to attend.

On January 19, 1999, two days before the first scheduled assessment, BIAB sent another fax advising
that Ms. Glinka would not be able to attend the assessments * due to returning to work issues that she
has to attend to. Please reschedule |.E. for mid February 1999." Ms. Glinka testified that she was
“trying to work something out with my employer.” Again there was no detailed explanation for why she
could not attend. The employment file did not disclose any meetings with her employer on January 21
or January 25, 1999. Although Ms. Glinka refused to attend the insurer’ s examination, she was able to
attend at Dr. Slverman’s office in Toronto on January 20 and January 26, 1999.

| find that Ms. Glinka was being uncooperative in attending reasonable requests for insurer

examinations.

Dufferin responded by terminating Ms. Glinka s income replacement benefits under subsection 42(8) of
the Schedule, for failing to attend the insurer’ s examinations. At the same time, Dufferin advised that it
was prepared to schedule afurther examination in March and invited BIAB to consult with Remark on

aconvenient time and date.

In mid-February 1999, when dl of Ms. Glinka' s own assessments were complete, BIAB wrote to
Dufferin advisng that as Ms. Glinka had dready undergone an occupationa therapy assessment, a
psychologica assessment, amedica assessment, a physiothergpy assessment, and functiona ability
assessment, she would not be attending any insurer’ s examinations in the near future, as that would

condtitute a duplication of medica services.

At the same time as Ms. Glinka was being uncooperative in atending Dufferin’s request for
assessments, she was requesting payment for the cogts of her assessments with Deahy, Dr. Harris and
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Homereach. When viewed in this context, Dufferin’s refusal to pay for the assessments was not
unreasonable.

Refusal to pay Success account:

With respect to the Success account, | have found that most of the claimed expenses were not
reasonable and necessary. It was not unreasonable for the Insurer to question the need for ongoing
trestment after the expiration of the first trestment plan and attempt to initiate a medica rehabilitation

DAC to determine the issue.

Following the rgection of the second treatment plan by Dr. Silverman and the treatment plan of Dr.
Harris, Dufferin was required to request a Medica Rehabilitation DAC Assessment. On November 24,
1998 Dufferin wrote to Ms. Glinka asking her to complete an OCF-14 (Permission to Disclose Hedth
Information to the Designated A ssessment Centre). This request was repeated on December 8, 1998
and December 16, 1998.

Mr. Spiegdl suggested that Dufferin was not entitled to require a sgned OCF-14 before arranging for
the medica rehabilitation DAC. He did not trouble to advise Dufferin of hisview at thetime, nor urge
them to schedule the DAC without an OCF-14. He raised thisissue for the first time during the hearing.

| note that the Commission’s Guidelines for Designated Assessment Centres to Conduct Assessment
for Accidents on of after November 1, 1996* states under the heading of Responsihilities of the

Insurer:

The Insurer must notify the DAC, in writing, to initiate an assessment request. Asthe
fird step in the assessment, this natification, in the form of areferrd, sets the stage for
the entire process. To ensure a successful outcome, the DAC must receive a complete

0ps amended, June 1998.
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referrd, including a Sgned Permission to Disclose Hedth Information to the Designated
Assessment Centre (OCF-14) Form, and up to date medical documentation and
reports.

Under the heading “Consent” it dates:

A Permisson to Disclose Hedth Information to the Designated Assessment Centre
(OCF-14) form, with an origind signature by the claimant, must be submitted with the
referrd package. A DAC can not commence an assessment without receiving a
completed and signed OCF-14 form.
In my view, Dufferin was acting reasonably in requesting an OCF -14, and Ms. Glinka was delaying the

process by refusing to provide it and not even offering an explanation for the delay.

On January 5, 1998, Dufferin received a signed OCF-14. On January 11, 1999, Dufferin sent the
referral and the disputed trestment plans to Work Able, a Designated Assessment Centre in Barrie and
on January 20, 1998, requested Work Able to proceed with the assessment.

On January 22, 1999 Work Able sent anotice to BIAB, copied to Ms. Glinka advising that the
psychological assessment was scheduled for February 1 and the chiropractic and physiotherapy

assessments were scheduled for February 3, 1999 in Barrie.

On February 1, 1999 BIAB sent afax to Dufferin advising that Ms. Glinka could not attend the DAC
due to short notice. Dufferin was requested to reschedule the DAC as soon as possible, co-ordinate the
schedule with Ms. Glinka, and arrange transportation to and from the assessment. Ms. Glinka did not
offer any explanation for her non-attendance on February 1. It is difficult to understand how a notice
sent out on January 22, 1999 for an gppointment on February 1 is“short notice” when the DAC is
expected to begin its assessment within two week of the request.®!

3lgubsection 53(8) of the Schedule.
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Dr. Slverman’s clinica notes and records indicate that Ms. Glinka actualy attended at her clinicin
Toronto on February 1, 2 and 4, 1999. Also, | find that Ms. Glinka s demand for pre-paid
trangportation to and from the assessment in Barrie was not reasonable, when she was capable of
arranging her own travel three days aweek from Feversham, directly past Barrie, on her way to
Toronto. While Ms. Glinkais entitled to reasonable transportation expenses, this does not necessarily
dictate pre-paid transportation when the evidence suggests she has other, less expensive means of
travel a her digposd.

On March 2, 1999 Workable sent a notice to BIAB, with acopy to Ms. Glinka advising of a
rescheduled DAC assessment in Barrie on March 10 and 11, 1998. The evidence indicates that this
letter was delivered on March 5, 1999, but Ms. Glinka testified that she did not pick up her mail from
the post office until after the scheduled assessment. Dr. Silverman’s clinical notes indicate that Ms.
Glinkawas sick for two weeks around thistime. | accept that she likely did not pick up her mail prior
to the assessment. However, there was no explanation why BIAB did not advise her of the dates or
attempt to ensure her attendance.® Evenif shewastooill to attend (and | note that Ms. Glinka did not
assart this, dthough she complained about the late delivery of the notice), why did BIAB not dert the
DAC to her ingbility to attend in sufficient time to avoid a cancellation fee?

At this point, Dufferin declined to schedule any further DAC until Ms. Glinka paid the DAC
cancdlation feesin the amount of $2,100. While Dufferin’s frustration is understandable, thereis no
gatutory basis for demanding the payment of cancellation fees.

Ms. Glinka sought to force Dufferin to schedule a further DAC assessment by filling an application for
mediation with the Financia Services Commission, but this application was rejected.

32Although Ms. Glinkawrote to Dufferin explaining that she had received the notice late, she did not assert
that she wastooill to attend.



GLINKA and DUFFERIN
FSCO A99-000849

Eventually, during amediation of other issues, Dufferin agreed to arrange a third Medica Rehabilitation

DAC assessment in Barrie, provide two weeks notice and arrange pre-paid transportation.

In my view, the dday in arranging the Medica Rehabilitation DAC was due amog entirdy to Ms.

Glinka' s lack of co-operation and unreasonable demands about notice and pre-paid transportation.

Indl the circumstances | find that Dufferin’ s fallure to pay the disputed medical benefits and cost of

examinations was not unreasonable and no specid award is payable.

Cancellation Fees:

Dufferin seeks reimbursement for the cancellations fees charged by Remark ($1,350 in respect of
missed physiotherapy and chiropractic assessments on March 10 1999 and a psychological assessment
on March 11, 1999) and Work Able ($750 in respect of psychological assessment on February 1 and
$500 in respect of an orthopaedic examination on February 4,1999). In Dinh and Pafco Insurance
Company, Ltd ** Arbitrator Draper held that the insurer was not entitled to recoup cancellation fees by
deducting them from ongoing weekly benefits and that an arbitrator has no authority to ded with “no-
show” fees. | agree with that decision. | am not satisfied that there is any provision in the current
Schedule which permits me to order the insured to pay such cancellation fees.

Dufferin submitted that the cancellation fees could be awarded as an expense under section 282(11)of
the Insurance Act. Alternaively, Dufferin submitted that it was entitled to the return of its assessment

fee under section 282(11.2) of the Insurance Act. These arguments are dedlt with below.

Representation:

33(01C A-007053, October 5, 1994)
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| feel compelled to comment on the poor qudity of Mr. Spiegel’ s representation.

Mr. Spiegd failed to comply with the Commission’s pre-hearing production and notice requirements.
Despite repested requests from Insurer’s counsdl, Mr. Spiegd did not advise the Insurer what
documents he intended to rely upon &t the hearing. Mr. Spiegd rdied upon the Arbitration Brief by
Dufferin and r epeatedly sought to supplement those documents when he redlized that documents he
wanted to rely upon were not included in the Brief.

Mr. Spiegel did not advise of the witnesses he intended to call. He indicated that he wanted to question
the dlaims adjugter, but made no arrangements to summons him, “assuming” that he would be there.
Mr. Spiegel made no arrangementsto cdl the family physician, Dr. Pliamm, relying instead on the
Insurer’ sintention to cal him for cross-examination, and intending to put his questions in-chief at that
time. Mr. Spiegel made no arrangements for the attendance of Dr. Silverman, whose account was the
subject of alarge part of the hearing. Instead, midway during the hearing he sought to introduce a
report prepared by Dr. Silverman at the last minute. This document had not been served on the other
sde prior to the hearing. When asked why he had not complied with the Commission’s Dispute
Resolution Code, Mr. Spiegd replied that he had been “busy.”

Mr. Spiegd sought to give evidence as arehabilitation expert as to his case management of the file, and
the reasons for the referrd to the various assessments. He brought dong his curriculum vitae to
demondirate his expertise in that area. Needless to say, Mr. Spiegd did not advise Dufferin that he
intended to call himsdlf asawitness, did not provide acopy of his curriculum vitae in advance, nor
provide any summary or clue of the expert evidence he was proposing to give. Neither did he perceive
any impropriety in popping in and out of the witness box as an advocate/witness on the same case. |

ruled that he would not be permitted to give evidence as an expert witnessin light of the lack of notice.

Although he had been provided with a copy of the Arbitration Brief in advance of the hearing, Mr.
Spiegd did not appear to have read it. He did not know where the documents were and wasted
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consderable hearing time during examination and cross-examination of witnesses looking for
documents in the brief. | specificaly advised him to spend some time becoming familiar with the brief to

avoid such awaste of time, to no avail.

Mr. Spiegd’s cross-examination of Dr. Bereznick was incompetent. He persistently asked irrdlevant
guestions; he made speeches to the witness; he asked lengthy, involved and incomprehensible
questions. He sought to introduce medicd articles to the witness which had not been previoudy
disclosed, athough he had been advised of Dr. Bereznick's proposed testimony. There was no
explanaion why he did not file these documents in advance of the hearing. His cross-examination of Dr.
Bereznick was s0 extensve and irrdlevant that it necessitated Dr. Bereznick’ s re-attendance on a
second day. | repeatedly warned Mr. Spiegel to focus his cross examination so that Dr. Bereznick’
testimony could be completed on thefirst day. | am satisfied that there was sufficient time on the first
day for athorough cross-examination. Nonetheless Mr. Spiegel inssted on recaling Dr. Bereznick to
continue his cross-examination on a second day. | ruled during the hearing that the costs of Dr.

Bereznick’ s attendance on the second day would be borne by his client and | am hereby confirming that
ruling.

Mr. Spiegd sought to introduce medica articles which ought to have been introduced in-chief, asreply

evidence. | excluded the evidence.

The parties were offered the opportunity to complete ora submissions within afour-hour period. Mr.
Spiegd refused to commiit to this time frame and threatened to resign as his client’ s representative if

required to prepare written submissions.

In my view, Mr. Spiegd is not competent to represent clients before this Tribund. Asthishearing is
over, it would usdless to exclude Mr Spiegd from any further participation in this hearing. However,
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Mr. Spiegd’s conduct in the presentation of this case will be consdered in my decison on expenses of
this arbitration proceedings.

EXPENSES:

Ms. Glinka seeks her expenses of this arbitration proceeding. Dufferin seeks its expenses of the
arbitration proceeding and an award under section 282(11.2) of the Insurance Act.

Section 282(11) of the Insurance Act now alows expenses to be awarded to ether the insured person
or theinsurer:

282.—(11) The arbitrator may award, according to the criteria prescribed by
the regulations, to the insured personor theinsurer, al or part of such expenses
incurred in respect of an arbitration proceeding as may be prescribed in the
regulations, to the maximum set out in the regulations.

The criteriafor awarding expenses are found in section 12(2) of O.Reg. 464/96, which states as

follows

12— (2) An arbitrator may award expenses to an insurer or insured person
under subsection 282(11) of the Act if the arbitrator is satisfied that the award
isjudtified, having regard to the following criteria

1 Each party’ s degree of success in the outcome of the proceeding.

2. Conduct of the insurer or insured person that tended
to shorten or facilitate the proceeding or that tended
to prolong, obstruct, or hinder the proceeding,
induding failure to comply with undertakings or
orders.

3. Whether the proceeding or any position taken by the
insurer or the insured person during the proceeding
was manifestly unfounded, frivolous, vexatious,
fraudulent or an abuse of process.
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4, The degree of complexity, novelty or sgnificance of the factua
or legd issuesraised in the proceeding.

5. If the insurer or the insured person requests, any written offersto
Seitle made after the conclusion of mediation and before the
conclusion of the arbitration in accordance with the rules of practice
and procedure gpplicable to the proceeding, including the terms of
the offers, the timing of the offers and the responses to the offers,
having regard to the result of the proceeding.

6. Any other matter related to the proceeding that the arbitrator
consders reevant to the issue of whether an award of expensesis
judtified.

Arbitrators must consider these legidated criteria and apply them to both parties. Concern
for insureds access to the dispute resolution system continues to play asignificant rolein

the exercise of arbitral discretion in deciding entitlement to expenses.

While Ms. Glinka has been partidly successful in establishing entitlement to the cost of the
examindions, Dufferin was largely successful in defeating an excessve dam for treatment

EXPenses.

There were dso indications that Ms. Glinka had initidly claimed payment for expenses
from Dufferin without properly accounting for Sun Life's contribution.

The overwhelming factor in this decison has been the conduct of Ms. Glinka's
representative, Mr. Spiegdl. | have dready ruled that his excessive cross-examination of
Dr. Bereznick judtified an award of expensesin favour of Dufferin in repect of the haf day

spent on Dr. Bereznick’ s re-attendance.
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For the reasons discussed above, under Representation, | find that Mr. Spiegel’ s conduct
tended to prolong the hearing far in excess of what was required. He added very little to
assig Ms. Glinka's cdlams. My findings favourable to her have been based primarily on the
documentary evidence, which was submitted by Dufferin in its Arbitration Brief. The
insurer has been put to the expense of three days of hearing, plus extensive written

submissons.

Having regard to dl the circumstances, | find that Ms. Glinkais not entitled to her expenses
in respect of this arbitration. In light of Ms. Glinka s partid success and the financid

imbal ance between the parties ability to bear the costs of this hearing, | have decided not
to award Dufferin dl its expenses of the hearing. Instead, as previoudy ordered, Ms.
Glinka shdl pay the insurer’ s expenses in respect of the half day of attendance required for

Dr. Bereznick’ s second attendance.

Dufferin submitted that Ms. Glinka s ddliberate failure to attend the insurer’ s examination
and the delay in attending the DAC in violation of section 50 of the Schedule, amounted to
an abuse of process. Dufferin submitted that this was an appropriate case to award
Dufferin the amount of the assessment fee ($3000) under section 282(11.2) of the
Insurance Act, as compensation for the cancellation fees ($2600) which are not otherwise

recoverable.

282(11.2)If an insured person commences an arbitration that, in the opinion of the
arbitrator, isfrivolous, vexatious or an abuse of process, the arbitrator may award
an amount to be paid by the insured person to the insurer that does not exceed the
amount of assessment against the insurer in respect of the arbitration under section
14.

Section 50 provides serious consequences for the failure to make onsdlf reasonably

available for an insurer examination or a DAC assessment. The insured person is
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precluded from proceeding to mediation, and hence arbitration. While Dufferin raised these
issues at mediation, the matter was settled by Ms. Glinka s agreement to attend a DAC.
Thus, the issue of whether there has been a breach of section 50 was not before me. |

have merely found that Ms. Glinka was uncooperdtive. | have not made any specific
finding of a breach of section 50.

Ms. Glinkafiled the gpplications for mediation and arbitration to claim medica benefits
under section 14 and recover the costs of examinations under section 24. That these were
not frivolous clamsis evidenced by her partial successin this proceeding. | am not
persuaded that the commencement of the arbitration was frivolous, vexatious or an abuse

of process.
It would not be appropriate to twist the meaning of section 282(11.2) of the Insurance

Act to offset the cancdllation fees which are not otherwise recoverable under the
Schedule.

November 21, 2000

M. Kaye Joachim Date
Arbitrator
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BETWEEN:

MARY GLINKA
Applicant
and
DUFFERIN MUTUAL INSURANCE COMPANY
Insurer

ARBITRATION ORDER

Under section 282 of the Insurance Act, R.S.O. 1990, c.l.8, asamended, it is ordered
that:

1. Dufferin shdl pay Ms. Glinkathe chiropractic, physothergpy and massage
expenses incurred at Success Rehabilitation Clinic as set out in this decision.

2. Dufferin shdl pay $2,514 in respect of the account from Deshy Medica
Assessments Inc., $135 in respect of Dr. Harris' account, and $933 in respect of
the account of Homereach Community Inc., plusinterest.

3. Ms. Glinka shdl pay Dufferin’s reasonable expenses in respect of the attendance of
Dr. Bereznick on July 20, 2000.

November 21, 2000

M. Kaye Joachim Date
Arbitrator
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