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APPEAL ORDER

Under section 283 of the Insurance Act, R.S.O. 1990, c.1.8, asamended, it isordered that:
1. The appeds are dlowed in part and:
(@ Paragraph 1isrescinded as replaced by the following order:
1. Pafco Insurance Company shdl pay Mr. Bgic income replacement benefits

at the agreed rate of $185 per week between July 29, 1996 and October
27,1997.
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(b) Paragraph 7 isrescinded, with the fallowing issue to be decided by the
arbitrator:

IsMr. Bgjic entitled to payment for items lost or damaged in the July 1996
accident under s.56 of the SABS-1994?

(c) The other paragraphs chalenged in the apped s are confirmed.

2. The question of appeal expenses is deferred. If the issue is not resolved, any party may ask, in
writing and within a reasonable period, that | determineit.

June 5, 2001

David R. Draper
Director of Arbitrations (A)
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e REASONS EOR DECISION

NATURE OF THE APPEAL

Stevan Bgjic was involved in two automobile accidents — June 8, 1995 and July 22, 1996. Zurich
Insurance Company (“Zurich”) is responsible for paying Statutory accident benefits related to the first
accident; Pafco Insurance Company (“Pafco”) isresponsible for the second. Mr. Bgjic’' s entitlement to
gtatutory accident benefitsin respect of both accidents is governed by Ontario Regulation 776/93, as
amended, the Statutory Accident Benefits Schedule — Accidents after December 31, 1993 and
before November 1, 1996 (“the SABS-1994").

In adecison dated July 5, 2000, the arbitrator dedlt with the various disputes about Mr. Bgic's
entitlement to benefits. Mr. Bgjic and Pafco both apped from this decison, raising questions about the
determination of Mr. Bgjic' s pre-accident employment duties, the proper test of entitlement for income
replacement benefits (“IRBS’), the gpplication of the repayment provisions, and the interest payable on
the benefits found owing. For reasons that follow, | conclude that the arbitrator made errors of law that

undermine some aspects of her order.

1. PRELIMINARY ISSUES

Following the release of the arbitrator’ s decision, Mr. Bgic filed a Notice of Appeal and an
Application for Variation/Revocation. He was represented by counsel in the apped, but not in the
variation/revocation proceeding. Pafco filed its own Notice of Appeal. All three proceedings were
delegated to Director’s Delegate McMahon.
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A telephone conference was scheduled to dedl with two preliminary issues. Firgt, the Delegate had to
decide whether Mr. Bgjic should be alowed to proceed with both his gpped and

gpplication for variation/revocation. This question arises under Rule 58.4 of the Dispute Resolution
Practice Code (Third Edition), which states the Director (or a delegate) may reject an application for
variation/revocation if it isin respect of an order that is under apped and the apped is pending.

The second preliminary issue was raised by Pafco. Itslawyer, Mr. Grossman, advised Director’s
Deegate McMahon that they had informally discussed the case while the Delegate was till working in
the arbitration unit. He asked the Delegate to withdraw from the case even if he did not recdl the
conversaion, arguing that it was better to ded with the problem at the outset than have it arise during
the course of the proceedings.

Both Mr. Bgjic and hislawyer on the gppedl, Mr. Brown, participated in the telephone conference.
According the Delegate' s confirming letter dated October 18, 2000, he advised the parties that he had
no recollection of discussing the case with Mr. Grossman. He aso advised them that due to the present
daffing demands in apped's unit, it might be some time before anyone e se could ded with the first
preiminary issue if he withdrew.

The parties agreed that Director’s Delegate McMahon should decide whether Mr. Bgjic could proceed
with both an gppeal and an gpplication for variation/revocation. Not only did Mr. Bgjic agree, he
argued that Pafco’ s contention that the Delegate should not hear the full case was just an attempt to get
amore sympathetic adjudicator.

After hearing submissions, Director’ s Delegate McMahon held that the variation/revocation duplicated
the gpped and, therefore, rgected it. He gave Mr. Bgjic a chance to file an amended Notice of Appeal
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to add some issues from his gpplication for variation/revocation, which he did gpproximately 10 days
later.

Director’s Delegate McMahon then dedlt with the second preliminary issue. Having heard the ruling on
the first issue, Mr. Bgjic changed his position. He argued that the Delegate should withdraw and that his
earlier ruling was anullity. Although Director’s Delegate McMahon was not convinced that his
conversation with Mr. Grossman represented a conflict, he agreed that the wiser course was to
withdraw to avoid any appearance of impropriety. He refused, however, to set aside his earlier ruling

on the gpplication for variation/revocation.

The apped hearing took place on March 19, 2001. At the start of the hearing, Mr. Brown advised that
Mr. Bgjic was seeking an adjournment of the gppedl to dlow him to challenge Director’ s Delegate
McMahon's decision to rgect his application for variation/revocation. | denied this request. Mr. Bgjic
had not taken any stepsin the past five months to challenge the decison. Nor had he given the other
parties notice that he would be asking for an adjournment. Finaly, and most importantly, he provided
no redl reason for questioning the decison. Mr. Bgjic specificaly agreed to have Director’ s Delegate
McMahon decide the issue. The fact that the Del egate subsequently decided to withdraw to avoid any
gppearance of impropriety did not nullify his earlier decison.

. BACKGROUND AND ANALYSIS

Mr. Bgjic was ajudge and practised law for 29 yearsin Yugodavia. In 1991, he cameto Canadaasa
refugee, dong with hiswife and two sons. In June 1992, Mr. and Mrs. Bgjic obtained work permits
and opened a variety store. Three years later, on June 8, 1995, Mr. Bgjic wasinvolved in the first
automobile accident.
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Mr. Bgjic applied to Zurich for accident benefits, including IRBs. Zurich initidly refused to pay IRBS,
raising questions about his pre-accident condition and income. In April 1996, it provided forma notice
of its position that he was not subgtantialy unable to perform the essentia tasks of his pre-accident
employment as aresult of the accident. Mr. Bgjic asked to be assessed by a Designated Assessment
Centre (“DAC”), as he was entitled to do. The DAC report was issued in May 1996, concluding that
he did not meet the disability test. Three months later, in August 1996, Zurich made alump sum
payment to Mr. Bgjic, representing IRBs a $213.75 per week, plus interest, for the period from June
16, 1995 (one week after the accident) to August 1, 1996 — just after the second accident.

Mr. and Mrs. Bgjic closed the variety storein July 1995, shortly after the first accident. Consequently,
at the time of the second automobile accident on July 22, 1996, Mr. Bgjic was not working. However,
because he was sdf-employed within the 156 weeks before the second accident, he was entitled to
cam IRBs, which he did. Pafco refused his claim, taking the position that he was dready disabled at

the time of the second accident.

The various disputes between Mr. Bgjic and the two insurers went to arbitration in the summer of 1999,
Although quantum had been a contentious issue, the parties agreed to $185 per week. Mr. Bgjic did
not agree, however, that he should be required to repay Zurich for the difference between $185 and the
$213.75 per week he was paid.

After the arbitration hearing was completed, but before the decison was issued, Mr. Bgjic asked that
the hearing be reopened to alow him to file some additiona evidence— a CT scan and an MRI. His
request was granted. In February 2000, the arbitrator received this evidence and heard submissions

from the parties on its Sgnificance.
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The arbitrator released her decision on July 5, 2000, making various orders that Mr. Bgjic and Pafco
chalenge on gpped. In addition to chalenging some of the arbitrator’ s substantive orders, Mr. Bgjic
clams the hearing was unfair for the following reasons

the trandation services provided during the first two days were inadequate;

his ability to concentrate was compromised by congtant interruptions fromcounsd for
Zurich and Pafco; and

dthough the arbitrator accepted his new medica evidence, it was not given to the
other medica witnesses for their further opinions.

| find little merit in these arguments. The claim that the interpretation services were inadequate is a bare
assartion, unsupported by atranscript or any other evidence. Similarly, | have no basis for concluding
that Mr. Bgjic was unduly interrupted by counse for the insurers. Findly, the reopening of the hearing
was within the arbitrator’ s discretion. Mr. Bgjic was dlowed to file new medical evidence, with dl
parties then making submissons on its Sgnificance. The arbitrator was under no obligation to open the
hearing more broadly. It was up to her to assess the evidence, including whether the CT scan and MR

compromised the medical opinions given earlier, which she did.

A. Income Replacement Benefits

Thiswas the main issue at the arbitration hearing. Mr. Bgjic clamed that as aresult of injuries suffered
in the two accident, he was entitled to ongoing weekly income benefits from August 1, 1996, the last
day covered by Zurich’'s lump-sum payment. The arbitrator reached the following conclusons that are

inissuein the appeds before me:

I By March 8, 1996, five months before the end of the period covered by Zurichin
its lump-sum payment, Mr. Bgjic was no longer subgtantialy unable to perform the
essentid tasks of his pre-accident employment (*the substantid inability test”) or

-7-
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uffering a partid inability to carry on anormd life (“the partia ingbility tes”) asa
result of hisinjuriesfrom the first accident. Therefore, Zurich was not ordered to
pay any additiond IRBs.

Mr. Bajic appeals, arguing that the arbitrator erred in defining his pre-
accident employment as limited to three hours per day. He claims that he
continued to meet the substantial inability test.

Mr. Bgic mided Zurich, particularly with repect to his pre-accident condition and
employment activities. As aresult, he was ordered to repay Zurich the IRBs he
received for the period between March 9, 1996 and August 1, 1996.

Mr. Bajic appeals, arguing that the only repayment issue before the
arbitrator was whether he should be required to repay the difference between
the agreed rate of $185 per week and the $213.75 per week paid by Zurich.
He also submits that Zurich failed to give the required notice that it was
seeking repayment.

By October 27, 1997, Mr. Bgjic no longer met the substantia inability test.
However, he continued to meet the partid inability test up to the 104-week mark.
Therefore, Pafco was ordered to pay IRBs at the agreed rate of $185 per week
between July 29, 1996 and July 22, 1998.

As with thefirst accident, Mr. Bajic appeals, arguing that the arbitrator erred
in defining his pre-accident employment as limited to three hours per day. He
claims that he continued to meet the substantial inability test.

Pafco accepts the arbitrator’s conclusion that Mr. Bajic was entitled to IRBs
up to October 27, 1997, based on the substantial inability test. It submits,
however, that the arbitrator erred in using the “ partial inability” test to
extend his benefits beyond that date.

Mr. Bgic did not suffer acomplete ingbility to carry on anormd life as aresult of
either accident at any point between June 8, 1995 and July 22, 1998.

Mr. Bajic appeals, arguing that the arbitrator erred in determining whether
he met the complete inability test, effectively negating his entitlement to loss
of earning capacity benefits (* LECBS’ ) when that issue was not before her.
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1) The substantial inability test

Mr. Bgic submits that the arbitrator erred in defining his pre-accident duties and, as aresult, imposed
an inappropriately stringent test for entitlement to IRBs. For reasons that follow, | do not agree.

At the time of his accidents, Mr. Bgjic was either working or had worked within the previous 156
weeks. In ether case, he qudified for IRBs under Part 11 of the SABS-1994. Thisisthe basis on which
he applied and on which Zurich and Pafco considered his gpplication. The rdevant sections provide as

follows

7. (1) An insured person who sustains an impairment as a result of an
accident is entitled to a weekly income replacement benefit if the insured
person meets any of the following qualifications:

1. The insured person was employed at the time of the accident and, as
a result of and within two years of the accident, suffers a substantial
inability to perform the essential tasks of that employment.

2. The insured person,
i. was not employed at the time of the accident,

ii. was employed at some point during the 156 weeks before the
accident,

iii. was sixteen years of age or more or was excused from
attendance at school under the Education Act at the time of the
accident, and

iv. as a result of and within two years of the accident, suffers a
substantial inability to perform the essential tasks of the
employment in which the insured person spent the most time
during the time period designated under subsection (2).

The arbitrator found that Mr. Bgjic was working at the variety store at the time of the first accident,
athough not nearly as many hours as he clamed. The issue, therefore, was whether he suffered a
subgtantid inability to perform the essentiad tasks of that employment and, if so, for what period.

-9-
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The test for the second accident was whether Mr. Bgjic suffered a subgtantia inability to perform the
essentia tasks of the employment in which he spent the most time during the period designated under
s.7(2). Mr. Bgjic designated the 156 weeks preceding the accident, making hiswork at the variety
dore the referent. Asaresult, his entitlement to IRBs from this accident turned on whether he suffered
injuries that left him substantialy unable to perform the essentid tasks of this work.

The more difficult issue was determining the essentid tasks of Mr. Bgic'swork a the variety sore. The
complication was that Mr. Bgjic was less than forthcoming about various pre-accident impairments that
affected his ability to work. In my view, the arbitrator gppropriately considered the evidence to
determine the nature and extent of Mr. Bgjic’s employment. She concluded that a the time of the first
accident, he was “ capable of performing his job for up to three hours at atime, since he had alarge

measure of control over hiswork environment.”

The arbitrator then determined whether either accident substantidly prevented Mr. Bgjic from working
at thislevel — three hours at atime. She concluded that by March 8, 1996, he was no longer
subgtantialy unable to perform the essentia tasks of his employment as aresult of the first accident.
With respect to the second accident, she concluded that Mr. Bgjic was substantiadly unable to perform
the essentid tasks of his employment from July 22, 1996, the date of the accident, until October 27,
1997, but not beyond.

Mr. Bgjic submits that the arbitrator’ s findings are inconsistent. In support of this contention, he points
to the following excerpt where the arbitrator dedls with surveillance done by a disability insurer shortly
before the first automobile accident:

North AmericanLife conducted surveillance at different times of the day on Mr. Bgic on
March 1, 2, 3, 6 and 7, 1995. During the course of the week, Mr. Bgic is shown
performing awiderange of his work-related duties a the store for up to three hours. Mr.
Bajic admitted the contents of the survelllance videotape. The tape may reflect the full

-10 -
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extent of Mr. Bgjic’s abilities— that he could work at many aspects of hisjob for up to
three hours a a dtretch, on an intermittent basis. It is o possible to infer that Mr. Bgjic

was fully cagpable of performing hisjob. . . (p.8)

Mr. Bgic arguesthat if it is possible to infer that he was fully capable to performing his job prior to the
first accident, his entitlement should be evauated based on full-time work, not three hours aday. In my
opinion, however, thisis not afair reading of the decison. When the excerpt is read in context, it is
clear that the arbitrator weighed this evidence adong with the rest of the evidence relevant to Mr. Bgjic’'s
pre-accident condition, concluding that he was only capable of working three hours at atime. There

was evidence to support this conclusion and, therefore, no basis for interfering on apped.

2) Repayment

As noted above, Zurich made alump sum payment to Mr. Bgjic representing IRBs up to August 1,
1996, a $213.75 per week. By the time of the hearing, the parties agreed that he was only entitled to
$185 per week. In addition, the arbitrator found that by March 9, 1996, five months before the end of
the period paid by Zurich, Mr. Bgjic was no longer subgtantialy unable to perform the essentia tasks of
his pre-accident employment. The arbitrator did not ded with the difference between $213.75 and
$185 per week. However, she ordered repayment of the benefits paid for the period that he was not
entitled to IRBs— March 9to August 1, 1996. This order was made under s.70 of the SABS-1994,
the rlevant portions of which provide asfollows.

70. (1) A person shall repay to the insurer any benefit received under this

Regulation that is paid to the person through error, wilful misrepresentation
or fraud.

(2) The obligation to repay a benefit received under this Regulation that
was paid to a person through error does not apply unless notice is given
under subsection (5) within twelve months after the payment was made to
the person.

-11 -
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(5) If a person is required to repay an amount to an insurer under this
section, the insurer,

(a) shall give the person notice of the amount that is required to be
repaid;

Mr. Bgjic submits that the arbitrator erred in two respects. Oneis easy to address. He argues that no
benefits are repayable because Zurich falled to give the notice required by s.70(5). However, this
provision only applies to repayments based on error, not wilful misrepresentation or fraud. Because the
arbitrator found that Zurich made the payments as aresult of both error and wilful misrepresentation,

formal notice was not required.

The more difficult question is the scope of the repayment issue. As Mr. Bgic points out, Zurich did not
make its lump-sum payment until August 1996, after the DAC had aready issued its report. He submits
that in these circumstances, it was ingppropriate for the arbitrator to reopen the question of his
entitlement up to August 1996. This argument has some initid attraction; insured persons should
generdly be ableto rely on voluntary payments made by insurers. However, given the arbitrator’s
factud findings, Mr. Bgic must bear some responsibility for the unusua manner in which this case
unfolded. Based on the materid before me, | am satisfied that both the period of entitlement and the
amount were in issue, as was the possibility of an overpayment based on the arbitrator’ s findings on

ather issue.

The breadth of the repayment issueis reflected in Zurich’ s Response to an Application for
Arbitration, and in the general wording used in the pre-hearing letter to describe the issues in dispute:
“IsMr. Bgic liable to repay benefits which have been overpaid, pursuant to section 70 of the
Schedule?’ According to the arbitrator, Zurich asserted its clam for “arepayment of any overpayment
of benefits™ | find nothing to suggest that thisis an inaccurate description of theissue. As aresult, | find

! Arbitration decision, p.41.

-12 -
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no error in the arbitrator’ s order that Mr. Bgjic must repay the IRBs paid by Zurich for the period
March 9 to August 1, 1996.

3) The partial inability test

The arbitrator held that Mr. Bgjic could also qudify for IRBsif he suffered a partid inability to carry on
anormd life, as defined in s.2 of the SABS-1994. The bagis for this interpretation is not obvious. One
possible explanation is that the arbitrator was consdering Mr. Bgic' s entitlement to other disability
benefits (*ODBS’) under Part V of the SABS-1994. The test for ODBs for the first 104 weeks is the
partid inability test, with benefits payable at $185 per week. The problem with this analysisis that
s.19(1)(a) specificdly states that an insured person is not entitled to ODBs if he or she ever met the
qudifications for IRBs. This clearly would prevent Mr. Bgic from receiving ODBs, subject to the
possible application of s19(1)(b).

Paragraph 19(1)(b) of the SABS-1994 dlows an insured person who received IRBs to switch to ODBs
if the IRBs were terminated because he or she permanently withdrew from the workforce.? Whileit
might have been arguable that Mr. Bgic permanently withdrew from the workforce when the variety
dore closed, thereis no indication that was his position or that either insurer relied on this argument to
limit hisright to daim IRBs. Nor did the arbitrator make a finding that Mr. Bgjic had permanently
withdrawn from the workforce. As aresult, there was no basis for considering whether he was entitled

to ODBs under Part V.

2 The section also applies where the insured person’s IRBs are terminated because he or she has turned 65 years
of age. However, this provision is inapplicable because Mr. Bgjic has not reached that age.

-13 -
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The more likely explanation isthat the arbitrator interpreted s.10(2) of the SABS-1994 to mean that Mr.
Bgjic was entitled to continue receiving IRBs a the rate of $185 per week even if he did not meet the
subgtantid inability test, aslong as he met the partia inability test. Subsection 10(2) provides as follows:

10. (2) Subject to subsection (3) and section 75, the amount of a weekly
income replacement benefit shall not be less than $185 if, during the week
in respect of which the benefit is payable,

(a) the insured person is suffering a partial or complete inability to
carry on a normal life as a result of the accident, if 104 weeks or
less have elapsed since the person first qualified for weekly
income replacement benefits or weekly caregiver benefits; or

(b) the insured person is suffering a complete inability to carry on a
normal life as a result of the accident, if more than 104 weeks have
elapsed since the person first qualified for weekly income
replacement benefits or weekly caregiver benefits.

The problem with thisinterpretation is that s.10(2) dedl's only with the amount of IRBs, not entitlement.
The minimum of $185 only gpplies “in respect of abenefit that is payable.” Section 7 of the SABS 1994
sets out the various circumstances in which an insured person can qudify for IRBs. It includes different
connections to the workforce, with the relevant disability test related to that work. Section 8 defines the
period for which IRBs are payable. Generdly, it is the period during which the insured person continues
to meet the rlevant disability test. In my opinion, therole of s.10(2) isSmply to establish aminimum
cons stent with the amount paid to those who receive ODBS. It ensures that someone who qudifies for
IRBs but had minimd pre-accident income will be paid at least $185 per week if he or she suffersa
partial or complete inability to carry on anormd life for the first 104 weeks. After 104 weeks, he or
she mugt be suffering a complete inability to carry on anormd life to qudify for the minimum.

Because the parties agreed that $185 per week was the appropriate rate, there was no reason for the
arbitrator to refer to s.10(2). Thiserror did not affect the arbitrator’ s order with respect to the first

accident, as she found that by March 8, 1996, Mr. Bgjic no longer met either the substantia inability or
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partia inability tests. However, it did affect her conclusions about the second accident. At page 22 of
her decision, the arbitrator makes a clear finding that by October 27, 1997, Mr. Bgjic was no longer
subgtantidly prevented from performing the essentia tasks of his pre-accident work due to the July
1996 accident. As there was no authority for extending his entitlement based on the partid inability test,
Pafco’s gppeal must be alowed. Its obligation to pay IRBs ends on October 27, 1997.

4) The complete inability test

The arbitrator found that Mr. Bgjic did not suffer acomplete inability to carry on anormd life, as
defined in 5.3 of the SABS-1994, as aresult of either accident at any point between the date of the first
accident and 104 weeks after the second accident. On appedl, Mr. Bgjic submits that she erred in
deciding thisissue. His objection isthat by doing so, she effectively determined that he was not entitled
to LECBs, an issue that was not before her.

While | agree that the arbitrator erred in considering the complete inability test, my reasons are
different. As set out in the previous section, the appropriate issue was whether as aresult of either
accident, Mr. Bgjic suffered a subgtantia inability to perform the essentia tasks of his pre-accident
employment and, if so, for what period. By deciding that he did not meet thistest for 104 weeksasa
result of elther accident, the arbitrator effectively ruled out LECBS. Thiswas a necessary implication of
her findings on the issues before her. The fact that she so consdered Mr. Bgic's entitlement based on
the partid inability and complete inability tests, whilein error, did nothing to further prejudice his
position with respect to LECBs.

B. Supplementary Medical and Rehabilitation Expenses
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The arbitrator ordered Zurich to pay trangportation expenses for 16 physiotherapy treatments. In
addition, she ordered Pafco to pay trangportation expenses for 49 physiotherapy treatments, plus $20
for a physiotherapy assessment and $9.47 for a prescription expense. She concluded, however, that

Mr. Bajic was not entitled to the cost of leasing a car from his son.

In his amended Notice of Appeal, Mr. Bgjic submits that the arbitrator “erred in not properly
addressing the issues of supplementary medica benefits and rehabilitation benefits.” No further details
are provided, nor was this part of the appeal explained in hiswritten or oral submissons. Asaresult, |

find no basis for disturbing the arbitrator’ s order.

C. Attendant Care

At the arbitration hearing, Mr. Bgjic claimed attendant care benefits from both insurers for services
performed by his wife and two sons. The arbitrator rejected most of this dam, finding no attendant
care benefits payable in relation to the first accident, and ordering Pafco to pay only $807.31 in relation

to the second.

Mr. Bgjic argues that the arbitrator had no basis for rgjecting his dam. In his submission, the only
contrary evidence came from Dr. Goldstein, but his report, dated October 1998, only said that no

further care was required.

According to s.283(1) of the Insurance Act, appeds are limited to questions of law. In my view, this
ground of appeal does not raise a question of law. It smply chalenges the arbitrator’ s assessment of
the evidence. A great ded of evidence was presented at the arbitration hearing about Mr. Bgjic's

condition at various points, much of it contradictory. It was the arbitrator’ s function to review this
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evidence and make factud findings, including whether Mr. Bgjic’ sinjuries necessitated attendant care. |

find no reason to conclude that she did otherwise.

Pafco aso challenges this part of the arbitrator’ s order. In its submission, the onus was on

Mr. Bgjic to prove his clam and, therefore, the arbitrator erred in law by searching for waysto
resurrect aclaim that she effectively conceded was not proven. In support of its position, Pafco points
to the following aspects of the decision:

The arhitrator describes the evidence on this issue as “limited.”

The arbitrator uses the testimony of Mr. Bgjic’ sson, Goran, that he needed atendant
careinrelaionto thefir st accident to support her order for attendant care due to the
second accident. The arbitrator’ s reasons follow:

| find no persuasive evidencethat Mr. Bgjic required attendant care as aresult of
the June 1995 accident. Goran tetified that after the first accident his father was
completely unable to perform smple tasks such as getting out of bed, waking,
gtting down, etc., and at that point they redized that his father was serioudy hurt
and redlly needed some help in order to recover. | find it probable that Goran's
recollection relates to the period after the second accident in July 1996. (p.31)

1 Thearbitrator acknowledgesthat she had no evidenceto establishthe extent or nature
of the attendant care services provided. Her reasons follow:

Mr. Bgic damed attendant care services on the basis that his wife and sons
assged him following this accident [the second accident]. Mr. Bgjic, Mrs. Bgjic
and Goran Bgjic dl tedtified, yet provided no evidence of the amount of time
expended, and how those services could be fitted into the categories set out in
Form 1 [from the DAC guiddineg]. In the circumstances, | take a somewhat
arbitrary approach. (p.32)

Arbitrators must be given broad authority to make findings based on dl the evidence. They arein the
best position to assessit and, therefore, apped adjudicators should be dow to interfere. In my view,
this case fdls at the extreme. With respect to Goran's evidence, Pafco was placed in a difficult pogtion;
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how doesit chalenge evidence that apparently places responsibility for attendant care costs on Zurich,
not Pafco? If this had been the only basis for the arbitrator’ s finding, | would be concerned. However,
by linking it with Mr. Bgjic’s evidence and the medica records, | am satisfied there was sufficient
evidence to support the arbitrator’ s finding that Mr. Bgjic required “ some assistance” following the

second accident.

On the amount of the benefits, the arbitrator’ s choice of word “arbitrary” is unfortunate. As| read the
decison, she meant to convey that the claim did not necessarily fail in its entirety because the details
were not proven. | accept this proposition. In this case, the arbitrator found that dthough Mr. Bgjic
failed to establish that he required the levd of attendant care claimed, the evidence established that he
needed a least the care that she ordered. In my view, this was within her authority.

D. Housekeeping Expenses

The arbitrator held that Mr. Bgjic failed to establish that before the accident, he did 1742 hours
housekeeping per week that his wife had to assume after his accidents. In his amended Notice of
Appeal, Mr. Bgjic smply contends that the arbitrator erred in failing to find that he was entitled to
reimbursement for housekeeping expenses. Thisissue was not pursued in either hiswritten or ora

submissons. As aresult, there is no basis for questioning this part of the order.

E. Lost and Damaged Items

At the arbitration hearing, Mr. Bgjic clamed reimbursement for items he says were lost or damaged in
the second accident: his bicycle, shirt, shorts, sunglasses and watch. This clam was made under .56 of

the SABS-1994, which requires the insurer to pay the reasonable expensesincurred to repair or replace
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clothing worn by the insured person at the time of the accident, prescription eyewear, dentures, hearing
ads, prostheses, other medicd or dental devices, and other persond items belonging to the insured

person that are lost or damaged in an accident.

According to the arbitrator, Mr. Bgjic testified that he submitted price tags from comparable items to
Pafco. In its Explanation of Assessment, Pafco asked for an estimate for the repair of the bicycle,
production of the damaged items for verification and an estimate for the repair of the watch. This
information gpparently was not provided. At the arbitration hearing, Mr. Bgic relied on the same price
tags to establish his clams. He testified that he probably replaced some of the items, but refused to
provide receipts because Pafco had rejected his claim. In turn, Pafco argued that the bicycle was not
covered by s.56, and that Mr. Bgjic had failed to prove any of the losses claimed.

In her decision, the arbitrator refers to the Report of Mediator, which neither Mr. Bgjic nor Pafco
raised during the hearing. It states that “Pafco agreed to pay for clothing, awatch and abicycle lost or
damaged in the accident, upon receipt of estimates from Mr. Bgjic of the cost of repair or replacement
of these items.” The arbitrator held that in light of this agreement and the absence of any evidence that
the report misstates what happened during mediation, there was no dispute and, therefore, she had no
jurisdiction to decide the issue. As aresult, she encouraged the parties to comply with their respective
obligations under this agreement within 30 days.

Both Mr. Bgjic and Pafco submit that the arbitrator erred in refusing to decide thisissue. | agree. At a
minimum, she should not have declined jurisdiction without giving the parties a chance to address that
issue. However, | see no reason the arbitrator could not have done what the parties asked — decide

whether Pafco was obliged to pay Mr. Bgic's claim for lost and damaged items.
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Mandatory mediation is meant to ensure that disputes do not go to arbitration or court without an initia
effort to resolve them by agreement. It is not intended to impede legitimate actions. In this case, thereis
no suggestion that either party attempted to avoid mediation. The issuesin dispute were mediated, with
most of them remaining unresolved. Although an agreement was reached with respect to thelost or
damaged items; it was contingent on Mr. Bgjic providing some additiona information. A fina resolution
was never achieved. This left a dispute about entitlement that had been mediated. In these
circumstances, there was no legd impediment to including it among the disputed issues that Mr. Bgjic

chose to pursue through arbitration. As a practica matter, there was every reason to do so.

The quegtion is how to proceed at this point. My understanding is that arbitration expenses are ill in
issue, athough the parties agreed to wait for the gppedl decision before returning to the arbitrator for a
decison. Given that, the most sensible approach isto refer Mr. Bgjic's clam for lost and damaged
items back to the arbitrator. As both parties expected her to decide the issue following the hearing,
there should be no need for further evidence. However, | will leave that to the arbitrator's discretion.

She can dso determine whether any further written or oral submissions are needed.

F. Interest

Pafco challenges the arbitrator’ s order that it pay interest on the IRBs from 30 days after it received the
hedlth practitioner’ s certificate dated August 25, 1996. The relevant section of the SABS-1994 provides

asfollows

68. If payment of a benefit under this Regulation is overdue, the insurer
shall pay interest on the overdue amount for each day the amount is
overdue from the date the amount became overdue at the rate of 2 per cent

per month compounded monthly. [emphasis added]
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In Pafco's submission, benefits cannot be “overdue’ unless they are “due.” In turn, benefits cannot be
due until the insured person establishes that they are owing. Because interest under s.68 is payable at
the “punitive’ rate of 2 per cent per month, Pafco argues that it cannot have been intended to gpply until
the insured person has proven his or her claim, and the benefits are found owing and “due.” In this case,
Pafco clams that its obligation to pay IRBs could not be determined without weighing the evidence and
testimony through the dispute resolution process. As aresult, it submits that interest should not run until
the digpute resolution process is concluded, including this appedl.

In my opinion, Pafco'sinterpretation goes too far. It suggests that interest rate is only payable if the
insurer failsin its duties— atest smilar to s.282(10) of the Insurance Act for specid awards. While
"overdue’ must be given meaning, | find no indication that the legidative intention isto reieve insurers
from paying interest whenever the insured person's entitlement is questionable. On the contrary, the high
rate of interest imposed by s68 is clearly meant to encourage insurers to pay benefitsin atimely
faghion.

Pefco’ sinterpretation would be far more attractive if the legidation included an option to order interest
a alower rate. However, it does not. Pafco suggests thisis an overdight, but | find no basisfor this
assertion. As Director’ s Delegate Naylor stated in Sebastian and Canadian Surety Company,
(FSCO P96-00032, July 28, 1998), the interest provisions are remedial, not punitive. They are
“designed not only to compensate applicants for the vaue of money withheld but to further the system’s
fundamenta god of ensuring prompt payment of benefits for an injured person’s medica and vocationd
rehabilitation, their care or their day-to-day financia support.” | agree with this analysis, dthough as|
hedin Trendle and Economical Mutual 1nsurance Company, (OIC P96-000009), there are limits.
If theinsured person acts in amanner that effectively prevents the insurer from assessing his or her

entitlement, interest may not run.

3 Sebastian was decided under similar provisions in the predecessor to the SABS-1994, O.Reg. 672, as amended,
the Satutory Accident Benefits Schedule—- Accidents before January 1, 1994.
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In this case, Mr. Bgjic applied for accident benefits, including IRBs. Pafco asked for a hedth
practitioner’ s certificate, as it was entitled to do under s.60 of the SABS-1994. According to that
section, the certificate isto be completed by a hedth practitioner of the insured person’s choosing and
must set out the cause and nature of the impairment, an estimate of the duration of the disability caused
by the accident and atreatment plan. Mr. Bgjic provided a certificate dated November 20, 1998, from
Dr. G. Jeremias, an orthopaedic surgeon who had been treating him since 1994.

Pafco’ s obligations at this point in the process are found in s.62 of the SABS-1994. According to
s62(1), it was obliged to mail or deliver “aweekly benefit that is payable’ to the insured within 14 days
of receiving the gpplication, and &t least once every second week “while the insured person remains
entitled to receive the benefits.” Subsection 62(4) specificaly states than “an amount payable under
Patll ... isoverdueif the insurer fals to comply with subsection (1) or (2).” The only exception is
found in s.62(5), which states that “a payment is not overdue if the insurer required that a certificate be
furnished under section 60 in respect of payment and more than six weeks have egpsed without the
certificate being furnished.” As Mr. Bgjic provided a certificate, the gpplication of this section isfar

from obvious.

The other relevant provison is s.62(8), where the insurer refuses to pay weekly benefits. It Sates:

62. (8) If the insurer refuses to pay weekly benefits under Part Il, section 14
or Part IV or V, it shall give the insured person notice of the reasons for the
refusal,

(a) within 14 days after receiving an application for the benefits, if the
refusal occurs before the application is approved;

(b) by the day on which it would have paid the next weekly benefit, if
the refusal occurs after the application is approved.

The certificate completed by Dr. Jeremiasindicated that Mr. Bgjic was unable to perform his normal
daily activities and could not work. However, it also indicated that he was totaly disabled prior to the
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accident. Pafco sought dlarification from Dr. R. Timarac, Mr. Bgic's family doctor, and ultimately
refused to pay IRBs. The arbitrator found it reasonable for Pafco to ask for clarification, but held that it
should have dedlt with Dr. Jeremias, the hedlth practitioner chosen by Mr. Bgjic to complete the form,
not Dr. Timarac. As aresult, she concluded that Pafco's request for clarification did not prevent the
benefits from becoming overdue. In effect, she found that Mr. Bgjic did not prevent Pafco from
regponding to his claim. Thiswas within her authority and, therefore, | have no basis for interfering.

Before leaving thisissue, | note that Pafco specificaly objected to the arbitrator’ s criticism thet it should
have contacted Dr. Jeremias, not Dr. Timarac. It contends that thisfliesin the face of her finding that
Dr. Jeremias retired. However, the arbitrator states that Dr. Jeremias retired in 1997, well after he
completed the hedth certificate in August 1996. As aresult, | find no inconsistency.

G. Special Award

The arbitrator concluded that neither Zurich nor Pafco unreasonably withheld or delayed the payment
of benefits and, therefore, were not ordered to pay a specid award under s.282(10) of the Insurance
Act. Mr. Bgjic appeds, claming the arbitrator erred in refusing to order a specia award, particularly
againgt Pafco which paid virtualy no benefits up to the date of the arbitration. Again, however, | am not
persuaded this ground of apped raises any question of law. The arbitrator’s decision turned on her
assessment of the evidence. | find no basis for concluding that she failed in her duty to consder the
evidence, or gpplied the wrong test under s.282(10) of the Insurance Act.

IV.  APPEAL EXPENSES

Given that arbitration expenses are dill in issue, | am deferring my decison on apped expenses. |
encourage the parties to attempt to resolve expenses as atotal package. If that provesimpossible, any

-23-



Financial Services Commission of Ontario
Bajic and Pafco Insurance and Zurich Insurance
Appeal Order PO0-00050

party may ask in writing for a decison on gpped expenses, including the amount. This should be done
in atimdy fashion. If adecision is needed, it likely will be based on written submissions.

June 5, 2001

David R. Draper
Director of Arbitrations (A)
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